
�� 

 
7+(�'2&75,1(�2)�5(6�-8',&$7$�5(9,6,7('��02/$8'=,�9�7+(�67$7( 

$QJHOR�'XEH 'HSDUWPHQW�RI�3XEOLF��&RQVWLWXWLRQDO�DQG�,QWHUQDWLRQDO�/DZ��8QLYHUVLW\�RI�6RXWK�$IULFD DQG 0XVDYHQJDQD�0DFKD\D 'HSDUWPHQW�RI�3ULYDWH�/DZ��8QLYHUVLW\�RI�WKH�:HVWHUQ�&DSH 

$EVWUDFW 
7KH�GRFWULQH�RI�UHV�MXGLFDWD�LV�YHU\�IXQGDPHQWDO�WR�WKH�VPRRWK�RSHUD�WLRQ�RI�WKH�MXVWLFH�PDFKLQHU\��,W�DVVXUHV�WKH�ILQDOLW\�RI�FRXUW�MXGJPHQWV��DQG�SUHYHQWV�PDWWHUV�IURP�EHLQJ�UH-OLWLJDWHG�RQ�WKH�VDPH�FDXVH�RI�DF�WLRQ�DQG�EHWZHHQ�WKH�VDPH�SDUWLHV��+RZHYHU��D�VWULFW�DGKHUHQFH�WR�WKLV�FRPPRQ�ODZ�SULQFLSOH�DOVR�KDV�WKH�SRWHQWLDO�WR�YLVLW�XQWROG�VXIIHULQJ�DQG�LQMXVWLFH� RQ� ZRXOG� EH� OLWLJDQWV�� ,Q� ������ WKH� &RQVWLWXWLRQDO� &RXUW� RI�6RXWK�$IULFD�LQ�0RODXG]L�Y�7KH�6WDWH��GHDOW�ZLWK�WKH�TXHVWLRQ�RI�ZKHQ�D�FRXUW�ZRXOG�EH�DOORZHG� WR�GHSDUW� IURP� LWV�RZQ�HDUOLHU�GHFLVLRQ� LQ� WKH�FRQWH[W�RI�FULPLQDO� ODZ��'UDZLQJ� IURP� IRUHLJQ� MXULVSUXGHQFH�� WKH�FRXUW�ZDV�DEOH�WR�UHFRQVLGHU�LWV�RZQ�SUHYLRXV�ILQDO�RUGHU�E\�UHO\LQJ�RQ�WKH�H[�FHSWLRQV�WR�WKH�GRFWULQH�RI�UHV�MXGLFDWD��7KLV�PDUNHG�WKH�YHU\�ILUVW�WLPH�WKDW�WKH�&RQVWLWXWLRQDO�&RXUW�RYHUWXUQHG�LWV�RZQ�GHFLVLRQ��,Q�WKLV�QRWH��ZH�SUHVHQW�WKH�EDFNJURXQG�RI�WKH�FDVH�RI�0RODXG]L��DQDO\VH�WKH�MXGJ�PHQW��DQG�GHPRQVWUDWH�KRZ�WKH�FRXUW�PDQDJHG�WR�GHSDUW�IURP�D�ULJLG�DSSOLFDWLRQ�RI�WKH�GRFWULQH�RI�UHV�MXGLFDWD� 
�� %DFNJURXQG 
2Q����-XQH������� WKH�&RQVWLWXWLRQDO�&RXUW� RI�6RXWK�$IULFD�GHOLYHUHG�MXGJPHQW�LQ�WKH�PDWWHU�RI�0RODXG]L�Y�7KH�6WDWH��LQ�ZKLFK�LW�UHOD[HG�WKH�GRFWULQH�RI�UHV�MXGLFDWD�LQ�WKH�LQWHUHVWV�RI�MXVWLFH�WR�DOORZ�D�SULVRQHU�ZKR�KDG� DOUHDG\� H[KDXVWHG� WKH� FULPLQDO� DSSHDO� V\VWHP� WR� DGYDQFH� KLV�
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FDVH��7KLV�HQTXLU\�FDOOHG�IRU�WKH�FRXUW�WR�ORRN�LQWR�WKH�DSSOLFDWLRQ�RI�VHF�WLRQ�����DQG�������RI�WKH�&RQVWLWXWLRQ�RI�6RXWK�$IULFD���������,Q�VKRUW�WKH�PDLQ�TXHVWLRQ�ZKLFK�KDG�WR�EH�DGGUHVVHG�E\�WKH�FRXUW�ZDV���XQGHU�ZKDW�FLUFXPVWDQFHV�FDQ�WKH�FRXUW�UHYLVLW�ILQDO�MXGJPHQWV�LQ�FULPLQDO�FDV�HV"�� %HIRUH� WKH�&RQVWLWXWLRQDO�&RXUW�� WKH�DSSOLFDQW��7KHPEHNLOH�0R�ODXG]L�VRXJKW�OHDYH�WR�DSSHDO�DJDLQVW�KLV�FRQYLFWLRQV�DQG�VHQWHQFHV�DV�LPSRVHG�E\� WKH�1RUWK�:HVW�+LJK�&RXUW� VLWWLQJ�DW�0DILNHQJ�DQG�FRQ�ILUPHG�RQ�DSSHDO�E\�WKH�)XOO�&RXUW��0RODXG]L�SDUD�����7KH�PDWWHU�HPD�QDWHG�IURP�WKH�HYHQWV�RI�� $XJXVW������ZKHUH�:DUUDQW�2IILFHU�-RKDQ�QHV�'LQJDDQ�0DNXQD��D�PHPEHU�RI� WKH�6RXWK�$IULFDQ�3ROLFH�6HUYLFH��6$36���ZDV�IDWDOO\�VKRW�DW�KLV�KRPH��,W�ZDV�DOOHJHG�WKDW�0RODXG]L�ZDV�SDUW� RI� D� JURXS� RI� PHQ� ZKR� FDUULHG� RXW� WKH� VKRRWLQJ� DQG� KDG� DOVR�SODQQHG�WR�VWHDO�KLV�EDNNLH��0RODXG]L�SDUD���� 0RODXG]L�WRJHWKHU�ZLWK�VHYHQ�RWKHU�DFFXVHG�VWRRG�WULDO�EHIRUH�D�VLQJOH�MXGJH�LQ�WKH�+LJK�&RXUW��+LV�FR-DFFXVHG�%RVZHOO�0KORQJR��DF-FXVHG����DQG�$OIUHG�1NRVL��DFFXVHG����ZHUH�DOVR�DSSOLFDQWV�EHIRUH�WKH�&RQVWLWXWLRQDO�&RXUW�LQ�VLPLODU�FRPELQHG�FDVHV��0KORQJR�Y�6��1NRVL�Y�6���0KORQJR�DQG�1NRVL�ZHUH�FKDUJHG�ZLWK�PXUGHU��FRXQW�RQH���UREEHU\�ZLWK�DJJUDYDWLQJ�FLUFXPVWDQFHV��FRXQW�WZR���DWWHPSWHG�UREEHU\��FRXQW�WKUHH���XQODZIXO�SRVVHVVLRQ�RI�ILUHDUPV��FRXQW�IRXU��DQG�XQODZIXO�SRV�VHVVLRQ� RI� DPPXQLWLRQ� �FRXQW� ILYH��� ,Q� WKH�DOWHUQDWLYH� WR�PXUGHU� WKH\�ZHUH� FKDUJHG�ZLWK� FRQVSLUDF\� WR� FRPPLW� UREEHU\� LQ� FRQWUDYHQWLRQ� RI�VHFWLRQ�������D��RI� WKH�5LRWRXV�$VVHPEOLHV�$FW����RI�������0RODXG]L�SDUD���� 7KH�WULDO�FRXUW�IRXQG�WKDW�WKH�DFFXVHG�KDG�D�FRPPRQ�SXUSRVH�WR�PXUGHU�DQG�URE�WKH�GHFHDVHG�DQG�FRQYLFWHG�WKHP�RQ�IRXU�RI�WKH�ILYH�FRXQWV��2Q��� -XO\�������WKH\�ZHUH�VHQWHQFHG�WR�OLIH�LPSULVRQPHQW�IRU�WKH�UREEHU\��DQG� WKUHH�\HDUV
� LPSULVRQPHQW� LQ� UHVSHFW�RI�HDFK�RI� WKH�WZR�UHPDLQLQJ�FKDUJHV�UHODWLQJ�WR� WKH�SRVVHVVLRQ�RI� WKH�ILUHDUPV�DQG�DPPXQLWLRQ��7KH�VHQWHQFHV�IRU�FRXQWV������DQG���ZHUH�RUGHUHG�WR�UXQ�FRQFXUUHQWO\�ZLWK�WKH�OLIH�VHQWHQFHV��7KH�DFFXVHG�ZHUH�DFTXLWWHG�RI�WKH�DOWHUQDWLYH�FKDUJH�RI�FRQVSLUDF\�WR�FRPPLW�UREEHU\��0RODXG]L�SDUD���� 
��� 3URFHHGLQJV� EHIRUH� WKH� )XOO� &RXUW� DQG� 6XSUHPH�&RXUW�RI�$SSHDO 
7KH�DFFXVHG�DSSHDOHG�DJDLQVW�WKHLU�FRQYLFWLRQV�DQG�VHQWHQFHV�WR�WKH�)XOO�&RXUW��7KH�DSSHDO�ZDV�ODUJHO\�JURXQGHG�RQ�WKH�DGPLVVLELOLW\�RI�WKH�H[WUD-FXULDO�VWDWHPHQWV��7KH�DSSHDO�ZDV�GLVPLVVHG��DPRQJ�RWKHU�UHD�VRQV��RQ�WKH�JURXQG�WKDW�WKH�KHDUVD\�HYLGHQFH�RI�7KDER�0DWMHNH��DF-
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FXVHG����DQG�*HRUJH�0DNKXEHOD��DFFXVHG�����ZKLFK�ZDV�UHOLHG�RQ�WR�FRQYLFW�0RODXG]L� EHFDPH� 
DXWRPDWLFDOO\� DGPLVVLEOH
�� EHFDXVH� WKH�DF�FXVHG� OLVWHG�DERYH�FRQILUPHG�SRUWLRQV�RI� WKH�VWDWHPHQWV� LQ� WKHLU�RUDO�WHVWLPRQ\��0RODXG]L�SDUD���� 7KH�)XOO�&RXUW�IRXQG�WKDW�WKHUH�ZDV�QR�UHDVRQ�WR�LQWHUIHUH�ZLWK�WKH�VHQWHQFHV�LPSRVHG��DQG�D�SHWLWLRQ�WR�WKH�6XSUHPH�&RXUW�RI�$SSHDO��6&$��IRU�OHDYH�WR�DSSHDO�ZDV�GLVPLVVHG�RQ�� $XJXVW�������0RODXG]L�SDUD���� 
��� 0RODXG]L
V� LQLWLDO� OLWLJDWLRQ� EHIRUH� WKH� &RQVWLWX�WLRQDO�&RXUW 
,Q�KLV�LQLWLDO�OLWLJDWLRQ�LQ�0RODXG]L�Y�7KH�6WDWH�����������WKH�PDLQ�WKUXVW�RI�KLV�DSSOLFDWLRQ�ZDV�WKDW�WKH�WULDO�FRXUW�DQG�WKH�)XOO�&RXUW�GLG�QRW�SURSHUO\�DSSO\�WKH�SULQFLSOH�LQ�6�Y�1GKORYX�DQG�2WKHUV��,Q�1GKORYX��WKH�6&$�KDG�WR�GHDO�ZLWK�WKH�TXHVWLRQ�ZKHWKHU�DQ�DFFXVHG
V�RXW-RI-FRXUW�VWDWHPHQWV�LQFULPLQDWLQJ�D�FR-DFFXVHG��LI�GLVDYRZHG�DW�WKH�WULDO��FDQ�QHYHUWKHOHVV�EH�XVHG�LQ�HYLGHQFH�DJDLQVW�WKH�ODWWHU� ,Q�WKH�LQLWLDO�&RQVWLWXWLRQDO�&RXUW�DSSOLFDWLRQ��0RODXG]L�KDG�DUJXHG�WKDW� LQ�DGPLWWLQJ�KHDUVD\�HYLGHQFH��FRXUWV�PXVW�WDNH�DOO� WKH�IDFWRUV� LQ�6HFWLRQ������F��RI�WKH�(YLGHQFH�$PHQGPHQW�$FW����RI������LQWR�FRQVLG�HUDWLRQ��+H�KDG�IXUWKHU�FRQWHQGHG�WKDW�WKH�WULDO�FRXUW�PLVWDNHQO\�FRUURE�RUDWHG�KLV�FR-DFFXVHG��0DWMHNH
V�HYLGHQFH�ZLWK�RWKHU�HYLGHQFH�ZKLFK�KH�PDLQWDLQHG�GLG�QRW�LPSOLFDWH�KLP��DQG�WKDW�WKH�HYLGHQFH�RI�0DWMHNH�—�ZKLFK�SULPDULO\� LPSOLFDWHG�KLP�—�ZDV�XQUHOLDEOH� �0RODXG]L�Y�7KH�6WDWH������� +H�ZHQW�RQ�WR�DWWDFN�WKH�DGPLVVLELOLW\�RI�H[WUD-FXULDO�VWDWHPHQWV�RI� KLV� FR-DFFXVHG� FRQWHQGLQJ� WKDW� 0DWMHNH
V� H[WUD-FXULDO� VWDWHPHQW�DPRXQWHG�WR�D�FRQIHVVLRQ��DQG�QRW�DQ�DGPLVVLRQ��$V�VXFK��LW�FRXOG�QRW�EH�DGPLWWHG�LQWR�HYLGHQFH�RQ�WKH�EDVLV�RI�VHFWLRQ�����RI�WKH�&ULPLQDO�3URFHGXUH�$FW����RI�������7KLV�VHFWLRQ�VWDWHV�WKDW��QR�FRQIHVVLRQ�PDGH�E\�DQ\�SHUVRQ�VKDOO�EH�DGPLVVLEOH�DJDLQVW�DQRWKHU�SHUVRQ� +H�UDLVHG�RWKHU�SRLQWV��PRVWO\�SURFHGXUDO��EXW�QR�FRQVWLWXWLRQDO�LVVXH�ZDV�UDLVHG�DV�VXFK��,Q�RWKHU�ZRUGV��KH�GLG�QRW�FRQWHVW�WKH�FRQVWL�WXWLRQDOLW\�RI�WKH�UHOLDQFH�E\�WKH�FRXUW�RQ�WKH�H[WUD-FXULDO�VWDWHPHQWV�RI�0DWMHNH�� 7KH� SRLQWV� KH� UDLVHG� LQFOXGHG� DUJXPHQWV� WKDW� WKH� WULDO�ZDV�SURFHGXUDOO\�XQIDLU�LQ�WKDW�WKH�WULDO�FRXUW�KDG�UXOHG�RQ�WKH�DGPLVVLELOLW\�RI�KHDUVD\�HYLGHQFH�DIWHU�WKH�VWDWH�KDG�FORVHG�LWV�FDVH��+H�DOVR�DFFXVHG�WKH�WULDO�FRXUW�RI�UXVKLQJ�WKH�SURFHHGLQJV��DOORZLQJ�0DWMHNH�WR�UH-RSHQ�KLV� FDVH�� DQG�DOORZLQJ� WKH� GHIHQFH� WR� WHVWLI\� RXW� RI� VHTXHQWLDO� RUGHU��7KHVH�VDPH�JURXQGV�ZHUH�FDQYDVHG�EHIRUH�WKH�)XOO�&RXUW��ZKLFK�KDG�
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GLVPLVVHG�KLV�DSSHDO�IURP�WKH�+LJK�&RXUW��0RODXG]L�SDUD���� ,Q������0KORQJR�DQG�1NRVL��0RODXG]L
V�IRUPHU�FR-DFFXVHG�DSSOLHG�IRU�OHDYH�WR�DSSHDO�DJDLQVW�WKHLU�FRQYLFWLRQV�DQG�VHQWHQFHV�EXW�UDLVHG�FRQVWLWXWLRQDO�DUJXPHQWV�UHJDUGLQJ�WKH�HYLGHQFH�DGPLWWHG�DJDLQVW�WKHP��0KORQJR�Y�6��1NRVL�Y�6���,Q�SDUWLFXODU��WKH\�FKDOOHQJHG�WKH�FRQVWLWXWLRQ�DO�YDOLGLW\�RI�WKH�DGPLVVLELOLW\�RI�H[WUD-FXULDO�VWDWHPHQWV�RI�DQ�DFFXVHG�DJDLQVW�D�FR-DFFXVHG�LQ�D�FULPLQDO�WULDO��:KHQ�0RODXG]L�ILOHG�KLV�ILUVW�DS�SOLFDWLRQ��WKH�&RQVWLWXWLRQDO�&RXUW�GLUHFWHG�WKDW�KLV�PDWWHU�EH�FRPELQHG�ZLWK� WKDW�RI�0KORQJR�DQG�1NRVL�EHFDXVH�RI� WKH�VLPLODULWLHV� LQ� WKH�WZR�FDVHV�DQG� WKH� UHOLHI� VRXJKW��7KH�&RQVWLWXWLRQDO�&RXUW�FRQVLGHUHG� WKH�FKDOOHQJH�WR�UDLVH�D�PHULWRULRXV�FRQVWLWXWLRQDO�LVVXH�ZKLFK�HQJDJHG�WKH�FRXUW
V�MXULVGLFWLRQ��JUDQWHG�WKH�DSSOLFDQWV�OHDYH�WR�DSSHDO��DQG�VXEVH�TXHQWO\� RYHUWXUQHG� WKHLU� FRQYLFWLRQV�� DQG� WKH\�ZHUH�VXEVHTXHQWO\� UH�OHDVHG�IURP�SULVRQ��0RODXG]L�SDUD������+RZHYHU��DV�UHJDUGV�0RODXG]L
V�DSSOLFDWLRQ��WKH�&RQVWLWXWLRQDO�&RXUW�GLVPLVVHG�LW�IRU�IDLOXUH�WR�UDLVH�DQ\�FRQVWLWXWLRQDO�LVVXHV� 7KH�QHHG�WR�UDLVH�D�FRQVWLWXWLRQDO�PDWWHU� LQ�FRQVWLWXWLRQDO� OLWLJD�WLRQ� DSSHDULQJ� EHIRUH� WKH� &RQVWLWXWLRQDO� &RXUW� LV� VDQFWLRQHG� E\� WKH�&RQVWLWXWLRQ��3ULRU�WR�WKH�VHYHQWHHQWK�DPHQGPHQW�RI�WKH�&RQVWLWXWLRQ��WKLV�ZDV�UHJXODWHG�SDUWO\�E\�VHFWLRQ������VXEVHFWLRQ�����D��ZKLFK�SUR�FODLPHG�WKH�&RQVWLWXWLRQDO�&RXUW�WR�EH�WKH�KLJKHVW�FRXUW�LQ�DOO�FRQVWLWX�WLRQDO�PDWWHUV��,W�ZDV�DPHQGHG�LQ������WR�SURYLGH�WKDW�WKH�&RQVWLWXWLRQ�DO�&RXUW�LV�WKH��KLJKHVW�FRXUW�RI�WKH�5HSXEOLF���&RQVWLWXWLRQ�6HYHQWHHQWK�$PHQGPHQW�$FW��������6HFWLRQ��������E��SURYLGHV�WKDW�WKH�FRXUW�PD\�GHFLGH��L��FRQVWLWXWLRQDO�PDWWHUV��DQG��LL��DQ\�RWKHU�PDWWHU�� LI� WKH�FRXUW�JUDQWV�OHDYH�WR�DSSHDO�RQ�WKH�JURXQGV�WKDW�WKH�PDWWHU�UDLVHV�DQ�DUJXD�EOH�SRLQW�RI�ODZ�RI�JHQHUDO�SXEOLF�LPSRUWDQFH�ZKLFK�RXJKW�WR�EH�FRQVLG�HUHG�E\�WKDW�FRXUW��3ULRU�WR�WKH�VHYHQWHHQWK�DPHQGPHQW��DSDUW�IURP�WKH�SRZHU�WR�KHDU�FRQVWLWXWLRQDO�PDWWHUV��WKH�SURYLVLRQ�RQO\�HPSRZHUHG�WKH�FRXUW�WR�KDYH�MXULVGLFWLRQ�RYHU�LVVXHV�FRQQHFWHG�ZLWK�GHFLVLRQV�RQ�FRQ�VWLWXWLRQDO�PDWWHUV��EXW�WKLV�ZDV�D�QDUURZ�VFRSH�DQG�WKH�QHHG�WR�H[SDQG�ZDV�EHFRPLQJ�FOHDUHU�ZLWK�HDFK�FDVH�OLWLJDWHG��,QGHHG�WKH�FDVH�RI�$OH[-NRU�/WG�DQG�$QRWKHU�Y�5LFKWHUVYHOG�&RPPXQLW\�DQG�2WKHUV��SDUDV����DQG������KDG�DOUHDG\�GHYHORSHG�WKLV�SURYLVLRQ�WR�KROG�WKDW�WKH�&RQVWLWX�WLRQDO�&RXUW�LV�DOVR�WKH�KLJKHVW�FRXUW�RQ�DOO�LVVXHV�FRQQHFWHG�ZLWK�GHFL�VLRQV�RQ�FRQVWLWXWLRQDO�PDWWHUV� ,Q� WHUPV�RI�VHFWLRQ���������D�FRQVWLWXWLRQDO�PDWWHU� LQFOXGHV�DQ\�LVVXH�LQYROYLQJ�WKH�LQWHUSUHWDWLRQ��SURWHFWLRQ�RU�HQIRUFHPHQW�RI�WKH�&RQ�VWLWXWLRQ��,Q�RWKHU�ZRUGV��WKH�OLWLJDQW�VHHNLQJ�WR�DWWDFN�D�ILQGLQJ�RI�WKH�WULDO�FRXUW�PXVW�LQ�KLV�DSSOLFDWLRQ�FOHDUO\� LQGLFDWH�KRZ�WKH�LVVXHV�KH�UDLVHV�LQWHUDFW�ZLWK�WKH�LQWHUSUHWDWLRQ��SURWHFWLRQ�RU�HQIRUFHPHQW�RI�WKH�&RQVWL�
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WXWLRQ��7KLV�UHVRQDWHV�ZLWK� WKH�FRXUW
V�VWDWHPHQW� LQ�6�Y�%RHVDN��SDUD������ WKDW�D� FRQVWLWXWLRQDO�PDWWHU�PXVW� LQFOXGH�GLVSXWHV�DV� WR�ZKHWKHU�DQ\�ODZ�RU�FRQGXFW�LV�LQFRQVLVWHQW�ZLWK�WKH�&RQVWLWXWLRQ��DV�ZHOO�DV�LV�VXHV�FRQFHUQLQJ�WKH�VWDWXV��SRZHUV�DQG�IXQFWLRQV�RI�DQ�RUJDQ�RI�VWDWH��7KLV�FRXOG�EH�GRQH�WKURXJK�DOOHJLQJ�DQG�SURYLQJ�WKDW�WKH�WULDO�FRXUW
V�GH�FLVLRQ�RQ�RQH�RU�RWKHU�OHJDO�SRLQW�LV�LQ�FRQIOLFW�ZLWK�WKH�&RQVWLWXWLRQ��7KLV�FRXOG�DOVR� LQFOXGH� WKH�GHYHORSPHQW�RI� �RU� WKH� IDLOXUH� WR�GHYHORS�� WKH�FRPPRQ�ODZ�LQ�DFFRUGDQFH�ZLWK�WKH�VSLULW��SXUSRUW�DQG�REMHFWV�RI�WKH�%LOO�RI�5LJKWV� �.KXPDOR�DQG�2WKHUV�Y�+RORPLVD�SDUD������$JDLQ�9DQ�GHU�:HVWKXL]HQ�-�RSLQHG�LQ�)UDVHU�Y�$%6$�%DQN�/LPLWHG��1DWLRQDO�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV�DV�$PLFXV�&XULDH��SDUDV����DQG����WKDW�LW�LV�QHL�WKHU�QHFHVVDU\�QRU�GHVLUDEOH�WR�ULJLGO\�GHILQH�WKH�OLPLWV�RI�WKH�WHUP�
FRQ-VWLWXWLRQDO�PDWWHU
��7KH�FRXUW�IXUWKHU�KHOG�WKDW�LQ�D�V\VWHP�RI�FRQVWLWXWLRQ�DO�VXSUHPDF\��LW�LV�LQDSSURSULDWH�WR�FRQVWUXH�WKH�WHUP�
FRQVWLWXWLRQDO�PDW�WHU
�QDUURZO\��7KH�FRXUW�ZDV�RI�WKH�RSLQLRQ�WKDW�LW�LV�SKLORVRSKLFDOO\�DQG�FRQFHSWXDOO\�GLIILFXOW�WR�FRQFHLYH�RI�DQ\�OHJDO�LVVXH�WKDW�LV�QRW�D�FRQVWLWX�WLRQDO�PDWWHU�ZLWKLQ�D�V\VWHP�RI�FRQVWLWXWLRQDO�VXSUHPDF\� 
�� 7KH�VHFRQG�OLWLJDWLRQ�—�FRQVLGHUDWLRQV�RI�UHV�MXGLFDWD 
0RODXG]L�EURXJKW�D�VHFRQG�DSSOLFDWLRQ�IRU�OHDYH�WR�DSSHDO�WR�WKH�&RQ�VWLWXWLRQDO�&RXUW� LQ�ZKLFK�KH�UDLVHG� WKH�VDPH�DUJXPHQWV�DV�0KORQJR�DQG�1NRVL��8SRQ� UHFHLYLQJ�KLV�SDSHUV�� WKH�FRXUW� LVVXHG� IXUWKHU�GLUHF�WLRQV�WR�WKH�SDUWLHV��FDOOLQJ�IRU�ZULWWHQ�VXEPLVVLRQV�RQ�ZKHWKHU�WKH�FRXUW�ZDV�SUHFOXGHG�IURP�HQWHUWDLQLQJ�WKH�PDWWHU�RQ�WKH�EDVLV�WKDW�LW�ZDV�UHV�MXGLFDWD��0RODXG]L�SDUD����� ,Q�WKH�VHFRQG�DSSOLFDWLRQ��0RODXG]L�DUJXHG�WKDW�KLV�ILUVW�DSSOLFD�WLRQ�GLIIHUHG�IURP�WKH�VHFRQG�RQH��LQ�WKDW�LW�ZDV�SUHPLVHG�RQ�DQ�DWWDFN�DJDLQVW�WKH�IDFWXDO�ILQGLQJV�RI�WKH�WULDO�FRXUW�DQG�WKH�)XOO�&RXUW��7KH�ILUVW�DSSOLFDWLRQ�GLG�QRW�UDLVH�D�FRQVWLWXWLRQDO�LVVXH�DQG�DFFRUGLQJO\�GLG�QRW�HQJDJH�WKH�FRXUW
V�MXULVGLFWLRQ��0RODXG]L�DUJXHG�WKDW��WKH�FKDOOHQJH�WR�WKH�FRQVWLWXWLRQDO�WHQDELOLW\�RI�WKH�DGPLVVLELOLW\�RI�H[WUD-FXULDO�VWDWHPHQWV�E\�DQ�DFFXVHG�DJDLQVW�D�FR-DFFXVHG�ZDV�QRW�UDLVHG�LQ�WKH�ILUVW�DSSOLFD�WLRQ�� ,Q�RWKHU�ZRUGV�� LW�ZDV�EHLQJ� UDLVHG�EHIRUH� WKH�FRXUW� IRU� WKH� ILUVW�WLPH��DQG�VLQFH�WKH�FRXUW�GLG�QRW�PDNH�D�GHFLVLRQ�RQ�WKDW�FRQVWLWXWLRQDO�FKDOOHQJH�LQ�WKH�ILUVW�DSSOLFDWLRQ��WKH�VHFRQG�DSSOLFDWLRQ�ZDV�QRW�UHV�MX�GLFDWD��0RODXG]L�SDUD����� 7KH�FRXUW�UHOLHG�RQ�WKH�GHILQLWLRQ�RI�UHV�MXGLFDWD�JLYHQ�E\�&ODDV�VHQ��ZKLFK�KROGV�WKDW�UHV�MXGLFDWD�PHDQV�WKDW���>D@�FDVH�RU�PDWWHU�LV�GH�
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FLGHG��%HFDXVH�RI�WKH�DXWKRULW\�ZLWK�ZKLFK�LQ�WKH�SXEOLF�LQWHUHVW��MXGLFLDO�GHFLVLRQV�DUH�LQYHVWHG��HIIHFW�PXVW�EH�JLYHQ�WR�D�ILQDO�MXGJPHQW��HYHQ�LI�LW�LV�HUURQHRXV��,Q�UHJDUG�WR�UHV�MXGLFDWD�WKH�HQTXLU\�LV�QRW�ZKHWKHU�WKH�MXGJPHQW� LV� ULJKW� RU� ZURQJ�� EXW� VLPSO\� ZKHWKHU� WKHUH� LV� D� MXGJ�PHQW���&ODDVVHQ������� 7KH�XQGHUO\LQJ�UDWLRQDOH�RI�WKLV�GRFWULQH�LV�WR�JLYH�HIIHFW�WR�WKH�IL�QDOLW\�RI�MXGJPHQWV��7KLV�PHDQV�WKDW�ZKHUH�D�FDXVH�RI�DFWLRQ�KDV�EHHQ�OLWLJDWHG�WR�ILQDOLW\�EHWZHHQ�WKH�VDPH�SDUWLHV�RQ�D�SUHYLRXV�RFFDVLRQ��D�VXEVHTXHQW�DWWHPSW�E\�RQH�SDUW\�WR�SURFHHG�DJDLQVW�WKH�RWKHU�SDUW\�RQ�WKH�VDPH�FDXVH�RI�DFWLRQ�VKRXOG�QRW�EH�SHUPLWWHG��7KLV�OLPLWV�QHHGOHVV�OLWLJDWLRQ�DQG�HQVXUHV�FHUWDLQW\�RQ�PDWWHUV�WKDW�KDYH�EHHQ�GHFLGHG�E\�WKH�FRXUWV��0RODXG]L�SDUD������,QGHHG�WKH�GRFWULQH�RI�UHV�MXGLFDWD�LV�XQ�GHUSLQQHG�E\�WKH�SULQFLSOH�WKDW� LW� LV�LQ�WKH�LQWHUHVW�RI�SXEOLF�SROLF\�WKDW�WKHUH�EH�DQ�HQG�WR�OLWLJDWLRQ��1GODQJDPDQGOD�Y�+DGHEH�SDUD����� 7KH�&RXUW�RI�$SSHDO�RI�/HVRWKR��LQ�3ULYDWH�6HFWRU�)RXQGDWLRQ�RI�/HVRWKR�Y�7KDER�4KHVL�DQG�2WKHUV�VWDWHG� WKDW� �LW� LV�QRZ�ZHOO�HVWDE�OLVKHG�WKDW�WKH�UHTXLUHPHQWV�IRU�WKH�H[FHSWLR�UHL�MXGLFDWD�ZLOO�EH�UHOD[HG�LQ�DSSURSULDWH�FLUFXPVWDQFHV�WR�WKH�H[WHQW�WKDW�WKH�H[FHSWLRQ�ZLOO�EH�XS�KHOG�LQ�UHVSHFW�RI�D�SDUWLFXODU�LVVXH�RI�ODZ�RU�IDFW�HYHQ�ZKHUH�WKH�UHOLHI�FODLPHG�DQG� WKH�FDXVH�RI�DFWLRQ�DUH�QRW� WKH�VDPH��SURYLGHG� WKDW� WKH�SDUWLHV�DUH�WKH�VDPH�DQG�WKH�VDPH�LVVXH�DULVHV���SDUD������,Q�0DVDUD�Y�7VHSRQJ��3W\��/WG��SDUD������WKH�FRXUW�VDLG�WKH�IROORZLQJ���WKH�SULQFLSOH�RI�UHV�MXGLFDWD�UHTXLUHV�WKDW�RQH�HVWDEOLVK�WKDW�WKH�FXUUHQW�DQG�ROG�PDW�WHUV�DUH�EDVHG�RQ�WKH�VDPH�VHW�RI� IDFWV�DQG�KDYH�EHHQ�ILQDOLVHG�EH�WZHHQ�WKH�VDPH�SDUWLHV�RQ�WKH�PHULWV�RI�D�FDXVH�RI�DFWLRQ���7KH�/HVR�WKR�&RXUW�RI�$SSHDO�KHOG�WKDW�D�FRXUW�PD\��ZKHQ�WKH�DSSURSULDWH�FLUFXP�VWDQFHV� DULVH�� H[HUFLVH� WKDW� MXULVGLFWLRQ� WR� UHYLHZ� LWV� RZQ� MXGJPHQWV��EDVHG�RQ�LWV�LQKHUHQW�FRPPRQ�ODZ�GXW\�DQG�REOLJDWLRQ�WR�VHUYH�WKH�LQ�WHUHVWV�RI�MXVWLFH��/HSXOH�Y�/HSXOH�DQG�2WKHUV�SDUD����� ,Q�0R\R�Y�5H[��WKH�+LJK�&RXUW�RI�6ZD]LODQG�VWDWHG�WKDW�DQ�DSSOL�FDQW�VHHNLQJ�WR�LPSXJQ�WKH�RSHUDWLRQ�RI�UHV�MXGLFDWD�FDQ�PRYH�D�IUHVK�DSSOLFDWLRQ�XSRQ�QHZ�IDFWV�RU�FLUFXPVWDQFHV�KDYLQJ�FRPH�WR�WKH�IRUH��+RZHYHU��VXFK�QHZ�IDFWV�PXVW�EH�UHDOLVWLF�DQG�QRW�PHUHO\�FRQMXUHG�VR�DV� WR�GHIHDW� WKH� UHV� MXGLFDWD�RU� WKH� IXQFWXV�RIILFLR�SULQFLSOH� �SDUD������7KH�H[FHSWLR�UHL�MXGLFDWDH�FDQQRW�RSHUDWH�LQ�D�PDWWHU�ZKHUH�VXEVHTXHQW�WR�WKH�ILUVW�MXGJPHQW�QHZ�FLUFXPVWDQFHV�KDYH�DULVHQ�ZKLFK�KDYH�D�EHDU-LQJ�WR�D�MXVW�DQG�IDLU�GHWHUPLQDWLRQ�RI�WKH�PDWWHU��7IZDOD�Y�5�SDUD���� 7KH�H[FHSWLRQ�UHV� MXGLFDWD� LV�D� IRUP�RI�HVWRSSHO�DLPHG�DW�SUH�YHQWLQJ�DQ�LVVXH�ZKLFK�KDV�DOUHDG\�EHHQ�GHFLGHG�EHWZHHQ�WKH�VDPH�SDUWLHV�IURP�EHLQJ�OLWLJDWHG�XSRQ�DJDLQ��6WDQGDUG�&KDUWHUHG�%DQN�%R-WVZDQD�/WG�Y�,VDDFV�DQG�$QRWKHU����*-+��  
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$JDLQ�LQ�WKH�FDVH�,Q�5H�3LQRFKHW�LW�ZDV�KHOG�WKDW� 

,Q�SULQFLSOH�LW�PXVW�EH�WKDW�\RXU�/RUGVKLSV��DV�WKH�XOWLPDWH�FRXUW�RI�DSSHDO��KDYH�SRZHU�WR�FRUUHFW�DQ\�LQMXVWLFH�FDXVHG�E\�DQ�HDUOLHU�RU�GHU�RI�WKLV�+RXVH��7KHUH�LV�QR�VWDWXWRU\�OLPLWDWLRQ�RQ�WKH�MXULVGLFWLRQ�RI�WKH�+RXVH�LQ�WKLV�UHJDUG�DQG�WKHUHIRUH�LWV�LQKHUHQW�MXULVGLFWLRQ�UH�PDLQV�XQIHWWHUHG�  +RZHYHU��LW�VKRXOG�EH�PDGH�FOHDU�WKDW�WKH�+RXVH�ZLOO�QRW�UH-RSHQ�DQ\�DSSHDO��VDYH�LQ�FLUFXPVWDQFHV�ZKHUH��WKURXJK�QR�IDXOW�RI�D�SDUW\��KH�RU�VKH�KDV�EHHQ�VXEMHFWHG�WR�DQ�XQIDLU�SURFHGXUH��:KHUH�DQ�RUGHU�KDV�EHHQ�PDGH�E\�WKH�+RXVH�LQ�D�SDUWLFXODU�FDVH��WKHUH�FDQ�EH�QR�TXHVWLRQ�RI�WKDW�GHFLVLRQ�EHLQJ�YDULHG�RU�UHVFLQGHG�E\�D�ODWHU�RUGHU�PDGH�LQ�WKH�VDPH�FDVH�MXVW�EHFDXVH�LW�LV�WKRXJKW�WKDW�WKH�ILUVW�RUGHU�LV�ZURQJ� 
�� ,V�WKHUH�D�FDXVH�RI�DFWLRQ�LQ�FULPLQDO�DS�SHDO�FDVHV" 
7KH� TXHVWLRQ� WKDW� RFFXSLHG� WKH� &RQVWLWXWLRQDO� &RXUW� ZDV� ZKHWKHU� D�FDXVH�RI�DFWLRQ�FDQ�EH�VDLG�WR�H[LVW�LQ�FULPLQDO�ODZ��7KLV�LV�ODUJHO\�EH�FDXVH�WKH�GRFWULQH�RI�UHV�MXGLFDWD�PRVW�FRPPRQO\�DSSOLHV�LQ�RU�LV�GH-YHORSHG� ODUJHO\� LQ�FLYLO�FDVHV�� ,Q� WKDW�VSKHUH�� UHV� MXGLFDWD�RSHUDWHV� WR�SUHYHQW� D� OLWLJDQW� IURP� UHLQVWLWXWLQJ�SURFHHGLQJV�DJDLQVW� WKH�VDPH� UH�VSRQGHQW�RQ�WKH�VDPH�FDXVH�RI�DFWLRQ� ,Q�%\RPEDOLUD�Y�$JHQF\�0DULWLPH�,QWHUQDWLRQDO��WKH�+LJK�&RXUW�RI�7DQ]DQLD�VWDWHG�WKDW�WKH�H[SUHVVLRQ�
FDXVH�RI�DFWLRQ
�PD\�EH�WDNHQ�WR�PHDQ�HVVHQWLDOO\�IDFWV�ZKLFK�LW�LV�QHFHVVDU\�IRU�WKH�SODLQWLII�WR�SURYH�EH�IRUH�LW�FDQ�VXFFHHG�LQ�WKH�VXLW�� ,Q�WKH�FRQWH[W�RI�D�FULPLQDO�DSSHDO�WKHUH�LV��VWULFWO\�VSHDNLQJ��QR�
FDXVH�RI�DFWLRQ
�EXW�UDWKHU�JURXQGV�RI�DSSHDO�DJDLQVW�D�SDUWLFXODU�FRQ�YLFWLRQ�RU�VHQWHQFH��,W�LV�DUJXDEOH�WKDW�WKLV�PD\�EH�DNLQ�WR�D�
FDXVH�RI�DFWLRQ
�IRU�WKH�SXUSRVH�RI�UHV�MXGLFDWD��,W�FRXOG�EH�UHDVRQHG�WKDW�LQ�WKH�ILUVW�DSSOLFDWLRQ�WKH�FRXUW�ZDV�QRW�FDOOHG�XSRQ�WR�DGMXGLFDWH�WKH�VXEVWDQ�WLYH�PHULWV�RI�WKH�FRQVWLWXWLRQDO�FKDOOHQJHV�QRZ�UDLVHG��7KHUHIRUH��WKLV�FDQ�EH�UHJDUGHG�DV�D�GLIIHUHQW�
FDXVH�RI�DFWLRQ
�DQG�FRQVHTXHQWO\�WKH�&RQVWLWXWLRQDO�&RXUW� LV�QRW�SUHFOXGHG�IURP�KHDULQJ�WKH�DSSOLFDWLRQ�EH�FDXVH�RI�WKH�UHV�MXGLFDWD�UXOH��0RODXG]L�SDUD����� 7KH�FRXUW� LQ�0SRIX�RSLQHG� WKDW� LQ� WKH�FULPLQDO� ODZ�FRQWH[W�� WKH�SULQFLSOH�RI�UHV�MXGLFDWD�PHDQV�WKDW�RQFH�DQ�DSSOLFDWLRQ�IRU�OHDYH�WR�DS�SHDO�LV�GLVPLVVHG��WKLV�DPRXQWV�WR�D�MXGLFLDO�GHFLVLRQ��ZKLFK�LV�ILQDO�DQG�GHWHUPLQDWLYH��0SRIX�Y�0LQLVWHU�IRU�-XVWLFH�DQG�&RQVWLWXWLRQDO�'HYHORS�
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PHQW�DQG�2WKHUV�SDUD������7KLV�LV�GLIIHUHQW�IURP�FLYLO�FDVHV�ZKHUH�D�GH�IHQGDQW�PD\� UDLVH�D�SOHD�RI� UHV� MXGLFDWD� LQ�FLUFXPVWDQFHV�ZKHUH� WKH�VDPH�OLWLJDQW�VHHNV�WKH�VDPH�UHOLHI�RQ�WKH�VDPH�FDXVH�RI�DFWLRQ��,W�DS�SHDUV�WKDW�LQ�WKH�FRQWH[W�RI�FULPLQDO�FDVHV�WKDW�WKH�
FDXVH�RI�DFWLRQ
�LV�PRUH�DSWO\� UHJDUGHG�DV� WKH� FRQYLFWLRQ�RU� VHQWHQFH�DV�D�ZKROH� �0R-ODXG]L�SDUD������,Q�HIIHFW��WKLV�PHDQV�WKDW�DQ�DFFXVHG�ZKR�ZRXOG�KDYH�EHHQ�FRQYLFWHG�DQG�VHQWHQFHG��JHQHUDOO\�PD\�QRW�DSSHDO�DJDLQVW�WKH�GHFLVLRQ�PRUH� WKDQ�RQFH�—�GHVSLWH�FKDQJLQJ� WKH�JURXQGV�RI�DSSHDO��0SRIX�SDUD������,I�D�FRQYLFWHG�SHUVRQ�ZDV�DOORZHG�WR�ODXQFK�VXFFHV�VLYH�DSSHDO�SURFHHGLQJV�RQ�GLIIHUHQW�JURXQGV��WKLV�ZRXOG�XQGHUPLQH�OH�JDO�FHUWDLQW\�DQG�LQXQGDWH�FRXUWV�ZLWK�IULYRORXV�OLWLJDWLRQ��0RODXG]L�SDUD����� 7KHUHIRUH��HYHQ�WKRXJK�D�FRQVWLWXWLRQDO�FKDOOHQJH�ZDV�QRW�UDLVHG�DQG�GHFLGHG�LQ�WKH�ILUVW�DSSOLFDWLRQ��WKH�VHFRQG�DSSOLFDWLRQ�RXJKW�WR�EH�FRQVLGHUHG�UHV�MXGLFDWD�DV�WKH�PHULWV�RI�0RODXG]L
V�DSSHDO�ZHUH�FRQVLG�HUHG�DQG�UXOHG�XSRQ��0RODXG]L�SDUD���� 
�� 7KH�QHHG�WR�UHOD[�WKH�GRFWULQH�RI�UHV�MXGLFDWD 
,W�LV�WULWH�WKDW�QR�OHJDO�SULQFLSOH�LV�FDVW�LQ�VWRQH��DQG�WKDW�ZKHUH�WKH�LQWHU�HVWV�RI�MXVWLFH�UHTXLUH�LW��FRXUWV�FDQ�DFWXDOO\�GHSDUW�IURP�DQ�HVWDEOLVKHG�OHJDO�SULQFLSOH��7KH�SULQFLSOH�RI�UHV�MXGLFDWD�LV�QR�H[FHSWLRQ��'H�9LOOLHUV�&-�LQ�WKH�FDVH�RI�%HUWUDP�Y�:RRG�RSLQHG�WKDW��XQOHVV�FDUHIXOO\�FLUFXP�VFULEHG��WKH�GHIHQFH�RI�UHV�MXGLFDWD�LV�FDSDEOH�RI�SURGXFLQJ�JUHDW�KDUG�VKLS�DQG�HYHQ�SRVLWLYH�LQMXVWLFH�WR�LQGLYLGXDOV���7KLV�VHQWLPHQW�ZDV�HFK�RHG�E\�WKH�FRXUW�VRPH�����\HDUV�ODWHU�LQ�WKH�FDVH�RI�%DIRNHQJ�7ULEH�Y�,PSDOD�3ODWLQXP�/WG�DQG�2WKHUV��DW����(-)��ZKHUH�WKH�FRXUW�KHOG�WKDW�WKH�SULQFLSOH�RI�UHV�MXGLFDWD�PXVW�EH�FDUHIXOO\�GHOLQHDWHG�DQG�GHPDUF-DWHG�LQ�RUGHU�WR�SUHYHQW�KDUGVKLS�DQG�DFWXDO�LQMXVWLFH�WR�WKH�SDUWLHV� 7KH�&RQVWLWXWLRQDO�&RXUW�LQ�0RODXG]L�GHFLGHG�WR�JURXQG�WKH�GRF�WULQH�RI�UHV�MXGLFDWD�LQ�WKH�&DQDGLDQ�FDVH�RI�$PWLP�&DSLWDO�,QF�Y�$SSOL�DQFH�5HF\FOLQJ�&HQWUHV�RI�$PHULFD��ZKHUH�WKH�&RXUW�RI�$SSHDO�IRU�2Q�WDULR�VWDWHG�WKDW�WKH�SXUSRVH�RI�UHV�MXGLFDWD�LV�WR�EDODQFH�WKH�SXEOLF�LQ�WHUHVW�LQ�WKH�ILQDOLW\�RI�OLWLJDWLRQ�ZLWK�WKH�SXEOLF�LQWHUHVW�RI�HQVXULQJ�D�MXVW�UHVXOW�RQ�PHULWV��7KH�FRXUW�DOVR�QRWHG�WKDW�WKH�GRFWULQH�LV� LQWHQGHG�WR�SURPRWH�RUGHUO\�DGPLQLVWUDWLRQ�RI�MXVWLFH�DQG�LV�QRW�WR�EH�PHFKDQLFDOO\�DSSOLHG�ZKHUH�WR�GR�VR�ZRXOG�FUHDWH�LQMXVWLFH��SDUD����� &RPSDUDWLYHO\��DUWLFOH�����RI�WKH�&RQVWLWXWLRQ�RI�,QGLD�VWDWHV�WKDW���VXEMHFW�WR�WKH�SURYLVLRQV�RI�DQ\�ODZ�PDGH�E\�3DUOLDPHQW�RU�DQ\�UXOHV�PDGH�XQGHU�DUWLFOH������WKH�6XSUHPH�&RXUW�VKDOO�KDYH�SRZHU�WR�UHYLHZ�DQ\� MXGJPHQW�SURQRXQFHG�RU�RUGHU�PDGH�E\� LW�� �&RQVWLWXWLRQ�RI� ,QGLD�
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�������7KLV�LV�D�YHU\�SURJUHVVLYH�SURYLVLRQ��ZKLFK�VKRZV�WKDW�DV�HDUO\�DV�WKH�����V�,QGLD�ZDV�DOLYH�WR�WKH�LQMXVWLFHV�WKDW�PD\�EH�YLVLWHG�XSRQ�OLWLJDQWV�LI�WKH�FRXUW�RQO\�KDG�VWULFW�UHOLDQFH�RQ�WKH�GRFWULQH�RI�UHV�MXGLFD�WD��,QVWHDG�RI�VLPSO\�OHDYLQJ�LW�WR�WKH�FRXUWV��WKH�6WDWH�RI�,QGLD�GHFLGHG�WR�GHYHORS�WKH�FRPPRQ�ODZ�WKURXJK�D�FRQVWLWXWLRQDO�SURYLVLRQ��,Q�DSSO\�LQJ�WKLV�SURJUHVVLYH�SURYLVLRQ��WKH�6XSUHPH�&RXUW�RI�,QGLD�RSLQHG�WKDW�WKLV�SRZHU�LV�UHVHUYHG�IRU�WKH�FRUUHFWLRQ�RI�VHULRXV�LQMXVWLFH��&KRXGKXU\��������&KRXGKXU\�DVVHUWV�WKDW�XQGHU�WKH�,QGLDQ�VFKHPH��WKUHH�IDFWRUV�PXVW�EH�FRQVLGHUHG�E\�WKH�FRXUW�IDFHG�ZLWK�DQ�DSSOLFDWLRQ�WR�UHOD[�WKH�UHV� MXGLFDWD� SULQFLSOH�� )LUVW�� WKH� OLWLJDQW�PXVW� SURYH� WKDW� QHZ� DQG� LP�SRUWDQW�HYLGHQFH�KDV�EHHQ�GLVFRYHUHG��+RZHYHU��WKH�DSSOLFDQW�LQ�VXFK�D�FDVH�PXVW�SURYH�WKDW�WKHUH�ZDV�QR�UHPLVVLRQ�RQ�KLV�SDUW�LQ�DGGXFLQJ�DOO�SRVVLEOH�HYLGHQFH�DW�WKH�WULDO��7KLV�QHZ�HYLGHQFH�PXVW�EH�UHOHYDQW��DQG�RI�VXFK�D�FKDUDFWHU�WKDW�LI�LW�ZRXOG�KDYH�EHHQ�EURXJKW�LQWR�WKH�QR�WLFH�RI� WKH�FRXUW�� LW�PLJKW� KDYH�SRVVLEO\�DOWHUHG� WKDW� MXGJPHQW�� ,Q�*/�*XSWD�Y�'1�0HKWD��WKH�6XSUHPH�&RXUW�RI�,QGLD�UHYLHZHG�LWV�HDUOLHU�GH�FLVLRQ�LQ�D�FULPLQDO�DSSHDO�EHFDXVH�D�VWDWXWRU\�SURYLVLRQ�RI�WKH�)RUHLJQ�([FKDQJH�$FW�ZKLFK�KDG�D�EHDULQJ�RQ�WKH�FDVH��ZDV�QRW�EURXJKW�WR�LWV�QRWLFH� $JDLQ� LQ�31�(VZDUD� ,\HU�Y�7KH�5HJLVWUDU� WKH� ,QGLDQ�6XSUHPH�&RXUW�RSLQHG�WKDW� 

D�UHYLHZ�RI�D�MXGJPHQW�LV�D�VHULRXV�VWHS�DQG�UHOXFWDQW�UHVRUW�WR�LW�LV�SURSHU�RQO\�ZKHUH�D�JODULQJ�RPLVVLRQ�RU�SDWHQW�PLVWDNH�RU�OLNH�JUDYH�HUURU� KDV� FUHSW� LQ� HDUOLHU� E\� MXGLFLDO� IDOOLELOLW\�� $� PHUH� UHSHWLWLRQ��WKURXJK�GLIIHUHQW�FRXQVHO��RI�ROG�DQG�RYHUUXOHG�DUJXPHQW��D�VHFRQG�WULS�RYHU�LQHIIHFWXDOO\�FRYHUHG�JURXQG�RU�PLQRU�PLVWDNHV�RI�LQFRQVH�TXHQWLDO�LPSRUW�DUH�REYLRXVO\�LQVXIILFLHQW� 
7KH�FRXUW�DOVR�SRLQWHG�RXW� LQ�1RUWKHUQ� ,QGLD�&DWHUHUV��,QGLD��/WG�Y�/W�*RYHUQRU�RI�'HOKL� WKDW� WKH�SULQFLSOH� WKDW� D� MXGJPHQW�RI� WKH�6XSUHPH�&RXUW�ZDV�VHWWOHG�DQG�ILQDO�ZDV�DQ�HVWDEOLVKHG�RQH��,W�ZHQW�RQ�WR�VWDWH�WKDW�GHSDUWXUH�IURP�WKDW�SULQFLSOH�LV�MXVWLILHG�RQO\�ZKHQ�FLUFXPVWDQFHV�RI�D�VXEVWDQWLDO�DQG�FRPSHOOLQJ�FKDUDFWHU�PDNH�LW�QHFHVVDU\�WR�GR�VR��SDUD����� 6HFRQGO\�� LQ� WKH�HYHQW�RI�DQ�HUURU�DSSDUHQW�RQ� WKH� IDFH�RI� WKH�UHFRUG��WKH�6XSUHPH�&RXUW�RI�,QGLD�ZLOO�PRYH�DZD\�IURP�WKH�UHV�MXGLFD�WD�GRFWULQH�DQG�UHYLHZ�LWV�RZQ�HDUOLHU�GHFLVLRQ��7KLUGO\��ZKHUH�WKHUH�H[�LVWV�VRPH�RWKHU�VXIILFLHQW�UHDVRQ��WKH�FRXUW�ZLOO�UHYLHZ�LWV�RZQ�GHFLVLRQ� $OWKRXJK�GHVLJQHG�WR�SUHYHQW�D�VLQJOH�FDXVH�RI�DFWLRQ�IURP�EHLQJ�UH-OLWLJDWHG��LW�LV�WKH�IODJUDQW�LQMXVWLFH�WKDW�ZRXOG�UHVXOW�LI�WKH�DSSOLFDWLRQ�RI�WKH�GRFWULQH�ZRXOG�EH�VWULFWO\�DGKHUHG�WR�WKDW�KDV�DOORZHG�WKH�FRXUWV�
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WR�UHOD[�WKLV�UXOH��7KLV�ZRXOG�QRW�RQO\�DIIHFW�WKH�DJJULHYHG�DSSOLFDQW��EXW�DOVR�VXEVHTXHQW�FDVHV��XQOHVV�WKH�DSSOLFDQW�LV�DOORZHG�WR�VKRZ�WKDW�WKH�LVVXH�ZDV�LQFRUUHFWO\�GHFLGHG��&ROODWHUDO�HVWRSSHO��DV�LW�LV�NQRZQ�LQ�86�FULPLQDO�ODZ��DSSOLHV�RQO\�WR�FULPLQDO�FDVHV� 
�� 7KH�SRZHU�RI�WKH�6RXWK�$IULFDQ�&RQVWLWX�WLRQDO�&RXUW�WR�UHYLVLW�ILQDO�MXGJPHQW 
6HFWLRQ�����RI�WKH�&RQVWLWXWLRQ�VWDWHV�WKDW�� 

7KH�&RQVWLWXWLRQDO�&RXUW��WKH�6XSUHPH�&RXUW�RI�$SSHDO�DQG�WKH�+LJK�&RXUW�RI�6RXWK�$IULFD��HDFK�KDV�WKH�LQKHUHQW�SRZHU�WR�SURWHFW�DQG�UHJXODWH�WKHLU�RZQ�SURFHVV��DQG�WR�GHYHORS�WKH�FRPPRQ�ODZ��WDNLQJ�LQWR�DFFRXQW�WKH�LQWHUHVW�RI�MXVWLFH� 
6LQFH�UHV�MXGLFDWD� LV�D�FRPPRQ�ODZ�SULQFLSOH��WKH�DERYH�SURYLVLRQ�DO�ORZV�WKH�&RQVWLWXWLRQDO�&RXUW�WR�GHYHORS�RU�UHOD[�WKH�GRFWULQH�LI�WKH�LQWHU�HVWV�RI�MXVWLFH�VR�GHPDQG��0RODXG]L�SDUD������7KH�TXHVWLRQ�ZKHWKHU�LW�LV�LQ�WKH�LQWHUHVWV�RI�MXVWLFH�WR�GHYHORS�WKH�FRPPRQ�ODZ�RU�WKH�SURFHGXU�DO�UXOHV�RI�D�FRXUW�PXVW�EH�GHWHUPLQHG�RQ�D�FDVH�E\�FDVH�EDVLV��7KH�6RXWK�$IULFDQ�SRVLWLRQ�GLIIHUV�IURP�WKH�,QGLDQ�RQH�LQ�WKDW�WKH�SRZHUV�RI�WKH�FRXUWV�LQ�6RXWK�$IULFD�DUH�EURDG��7KH�,QGLDQ�&RQVWLWXWLRQ�HPSRZHUV�FRXUWV�RQO\�WR�YLVLW�WKHLU�HDUOLHU�GHFLVLRQV��:KLOVW�WKLV�DOORZV�WKHP�WR�GH�SDUW�IURP�WKH�GRFWULQH�RI�UHV�MXGLFDWD��LW�LV�DOVR�OLPLWLQJ�LQ�WKH�VHQVH�WKDW�FRPPRQ�ODZ�SULQFLSOHV�DUH�PXOWLIDULRXV�DQG�DUH�QRW�VLPSO\�OLPLWHG�WR�WKH�UHV�MXGLFDWD�SULQFLSOH��,Q�WKH�6RXWK�$IULFDQ�FDVH��KRZHYHU��WKH�SRZHUV�RI�WKH�FRXUWV�LQFOXGHV�WKH�SRZHU�WR�GHYHORS�WKH�FRPPRQ�ODZ��ZKLFK�WDNHV�LQWR�DFFRXQW�QRW�RQO\�WKH�GRFWULQH�RI�UHV�MXGLFDWD�EXW�D�EURDG�UDQJH�RI�FRPPRQ�ODZ�SULQFLSOHV�� 6HFWLRQ������KRZHYHU��FRQWDLQV�LQWHUQDO�OLPLWDWLRQV�LQ�WKDW�LW�VWLSX�ODWHV�WKDW�WKH�SRZHU�PXVW�EH�H[HUFLVHG�ZLWK�GXH�UHJDUG�WR�WKH�LQWHUHVW�RI�MXVWLFH��$V�WKH�FRXUW�SXW�LW��FRXUWV�VKRXOG�QRW�LPSRVH�LQIOH[LEOH�UHTXLUH�PHQWV�IRU�WKH�DSSOLFDWLRQ�RI�WKLV�VHFWLRQ�DQG�ULJLGLW\�KDV�QR�SODFH�LQ�WKH�RSHUDWLRQ�RI�FRXUW�SURFHGXUHV��0RODXG]L�SDUD����� 7KH�&RQVWLWXWLRQDO�&RXUW�KHOG�LQ�WKH�FDVH�RI�6RXWK�$IULFDQ�%URDG�FDVWLQJ�&RUS�/WG�Y�1DWLRQDO�'LUHFWRU�RI�3XEOLF�3URVHFXWLRQV�DQG�2WKHUV�WKDW�WKH�SRZHU�LQ�VHFWLRQ�����YHVWV�LQ�WKH�MXGLFLDU\�WKH�DXWKRULW\�WR�XS�KROG��WR�SURWHFW�DQG�WR�IXOILO�WKH�MXGLFLDO�IXQFWLRQ�RI�DGPLQLVWHULQJ�MXVWLFH�LQ�D�UHJXODU��RUGHUO\�DQG�HIIHFWLYH�PDQQHU��7KH�FRXUW�FRQWLQXHG�WR�VWDWH�WKDW�WR�XQGHUVWDQG�WKH�LPSRUW�RI�VHFWLRQ������LW�LV�LPSHUDWLYH�WR�FRQFHLYH�WKH�SURYLVLRQ�DV�D�PHFKDQLVP� WR�SUHYHQW�DQ\�SRVVLEOH�DEXVH�RI�SUR�
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FHVV�DQG� WR� DOORZ� WKH� FRXUWV� WR� DFW� HIIHFWLYHO\�ZLWKLQ� WKHLU� MXULVGLFWLRQ��6$%&�Y�1'33�SDUD����� 
�� 7KH�SXWDWLYH�FODVK�EHWZHHQ�UHV�MXGLFDWD�DQG�WKH�SULQFLSOH�RI�IXQFWXV�RIILFLR 
7KH� SULQFLSOH� RI� IXQFWXV� RIILFLR� LV� DQ� DGPLQLVWUDWLYH� ODZ� SULQFLSOH�� ,W�PHDQV�WKDW��DV�D�JHQHUDO�SULQFLSOH��RQFH�D�FRXUW�KDV�GXO\�SURQRXQFHG�D�ILQDO�MXGJPHQW�RU�RUGHU��LW�KDV�LWVHOI�QR�DXWKRULW\�WR�FRUUHFW��DOWHU��RU�VXS�SOHPHQW�LW��$V�7UROOLS�-$�SXW�LW��WKH�FRXUW�WKHUHXSRQ�EHFRPHV�IXQFWXV�RIIL�FLR��)LUHVWRQH�6RXWK�$IULFD��3W\��/WG�Y�*HQWLFXUR�$*�����)-���*�� ,Q�JHQHUDO��WKH�IXQFWXV�RIILFLR�GRFWULQH�DSSOLHV�RQO\�WR�ILQDO�GHFL�VLRQV��VR�WKDW�D�GHFLVLRQ�LV�UHYRFDEOH�EHIRUH�LW�EHFRPHV�ILQDO��)LQDOLW\�LV�D�SRLQW�DUULYHG�DW�ZKHQ�WKH�GHFLVLRQ�LV�SXEOLVKHG��DQQRXQFHG�RU�RWKHU�ZLVH�FRQYH\HG� WR� WKRVH�DIIHFWHG�E\� LW� �+RH[WHU�������������+LHPVWUD�DQG�*RQLQ��������GHILQH�WKH�WHUP�IXQFWXV�RIILFLR�WR�PHDQ��QLH�PHHU�GLHQV-GRHQGH�QLH��QLH�PHHU�LQ�IXQNVLH�QLH���QR�ORQJHU�LQ�RIILFH��RIILFLDWLQJ���KDY�LQJ�GLVFKDUJHG�KLV�RIILFH�� 3HU�3ODVNHW�$-$�LQ�5HWDLO�0RWRU�,QGXVWU\�2UJDQLVDWLRQ�Y�0LQLVWHU�RI�:DWHU�	�(QYLURQPHQWDO�$IIDLUV��SDUD������DOWKRXJK�WKH�IXQFWXV�RIILFLR�SULQFLSOH�LV�DOVR�LQWHQGHG�WR�IRVWHU�FHUWDLQW\�DQG�IDLUQHVV�LQ�WKH�DGPLQLV�WUDWLYH�SURFHVV��LW�LV�QRW�DEVROXWH��&RXUWV�VWLOO�KDYH�WR�EDODQFH�WKH�QHHG�IRU�FHUWDLQW\�DQG�IDLUQHVV�DJDLQVW�WKH�HTXDOO\�LPSRUWDQW�SUDFWLFDO�FRQVLG�HUDWLRQ�WKDW�UHTXLUHV�WKH�UH-DVVHVVPHQW�RI�GHFLVLRQV�IURP�WLPH�WR�WLPH�LQ�RUGHU�WR�DFKLHYH�HIILFLHQW�DQG�HIIHFWLYH�SXEOLF�DGPLQLVWUDWLRQ�LQ�WKH�SXEOLF�LQWHUHVW� 7KH�FRXUW�QRWHG�WKDW��WKH�LQWHUHVWV�RI�MXVWLFH�UHTXLUH�WKH�FRXUW��WR�EDODQFH�WKH�UXOH�RI�ODZ�DQG�WKH�QHHG�IRU�OHJDO�FHUWDLQW\�LQ�WKH�ILQDOLW\�RI�FULPLQDO�FRQYLFWLRQV��DV�ZHOO�DV�WKH�HIIHFW�RQ�WKH�DGPLQLVWUDWLRQ�RI�MXVW-LFH��LI�SDUWLHV�DUH�DOORZHG�WR�DSSURDFK�WKH�FRXUW�RQ�PXOWLSOH�RFFDVLRQV�RQ�WKH�VDPH�PDWWHU��7KLV�VKRXOG�EH�ZHLJKHG�DJDLQVW�WKH�QHFHVVLW\�WR�YLQGLFDWH�WKH�FRQVWLWXWLRQDO�ULJKWV�RI�DQ�XQUHSUHVHQWHG�DFFXVHG��WKH�YXO�QHUDEOH�SDUW\�� LQ�D�FDVH�ZKHUH�VLPLODUO\� VLWXDWHG�DFFXVHG�KDYH�EHHQ�JUDQWHG�UHOLHI��0RODXG]L�SDUD������ 
�� ([FHSWLRQDO�FLUFXPVWDQFHV�WR�GHSDUW�IURP�UHV�MXGLFDWD 
7KH�SDUWLHV�DJUHHG�WKDW�DSDUW�IURP�WKLV�FRXUW�UHFRQVLGHULQJ�WKH�DSSHDO��WKHUH�LV�QR�HIIHFWLYH�DOWHUQDWH�UHPHG\��,I�WKH�FRXUW�KDG�IDLOHG�WR�HQWHUWDLQ�
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0RODXG]L
V�VHFRQG�DSSOLFDWLRQ��WKLV�ZRXOG�KDYH�GHQLHG�KLP�WKH�ULJKW�WR�HTXDOLW\�EHIRUH� WKH� ODZ��+LV�FDVH�ZDV�VLPLODUO\�VLWXDWHG� WR� WKH�UHODWHG�FDVHV�RI�0KORQJR�DQG�1NRVL��+LV�ULJKW�WR�HTXDOLW\�EHIRUH�WKH�ODZ�ZRXOG�DOVR�KDYH�EHHQ� LQIULQJHG�E\� WKH�DUELWUDU\�GLVWLQFWLRQ�EHWZHHQ�FRQIHV�VLRQV�DQG�DGPLVVLRQV��ZKRVH�FRQVHTXHQFHV�ZRXOG�KDYH�EHHQ�WR�UHQ�GHU�H[WUD-FXULDO�DGPLVVLRQV�RI�DQ�DFFXVHG�DGPLVVLEOH�DJDLQVW�D�IHOORZ�FR-DFFXVHG��0RODXG]L�SDUD������ 0RODXG]L
V�FODLP�ZRXOG�KDYH�EHHQ�SUHPLVHG�RQ�VHFWLRQ���RI�WKH�6RXWK�$IULFDQ�&RQVWLWXWLRQ�� ,W�SURYLGHV�� �(YHU\RQH� LV�HTXDO�EHIRUH� WKH�ODZ�DQG�KDV�WKH�ULJKW�WR�HTXDO�SURWHFWLRQ�DQG�EHQHILW�RI�WKH�ODZ���7KH�H[DFW�PHDQLQJ�RI�WKLV�FODXVH�LV�QRW�FDVW�LQ�VWRQH��EXW�LV�GHGXFHG�RQ�DQ�DG�KRF�EDVLV��,Q�RWKHU�ZRUGV��WKH�FLUFXPVWDQFHV�RI�HDFK�LQGLYLGXDO�FDVH�ZLOO�GHWHUPLQH�KRZ�HTXDOLW\�LV�WR�EH�XQGHUVWRRG�LQ�HDFK�FDVH��%RWK�KLV�FR-DFFXVHG��0KORQJR�DQG�1NRVL
V�FDVHV�ZHUH�RQ�DOO�IRXUV�ZLWK�0RODXG]L
V��0RODXG]L�ZDV�VHUYLQJ�D�VHQWHQFH�RI�OLIH�LPSULVRQPHQW��IRU�ZKLFK�KH�KDG�DOUHDG\�VHUYHG�WHQ�\HDUV��%RWK�0KORQJR�DQG�1NRVL�ZHUH�FRQYLFWHG�RQ�VLPLODU�HYLGHQFH��KDG�WKHLU�FRQYLFWLRQV�DQG�VHQWHQFHV�RYHUWXUQHG��DQG�WKH�FRXUW�KDG�DOUHDG\�JUDQWHG�WKHP�OLEHUDWLRQ�EHFDXVH�WKH\�ZHUH�DEOH�WR�UDLVH�FRQVWLWXWLRQDO�LVVXHV�LQ�WKHLU�LQLWLDO�DSSOLFDWLRQ��7R�WUHDW�0RODXG]L
V�FDVHV�GLIIHUHQWO\��LQ�OLJKW�RI�WKH�IDFW�WKDW�KH�ZDV�XQUHSUHVHQWHG��ZRXOG�KDYH�OHG�WR�WKH�YLRODWLRQ�RI�KLV�VHFWLRQ���HTXDOLW\�ULJKWV��,QGHHG�WKH�&RQ�VWLWXWLRQDO�&RXUW�RSLQHG�WKDW�D�JUDYH�LQMXVWLFH�ZRXOG�KDYH�UHVXOWHG�IURP�GHQ\LQJ�KLP�WKH�VDPH�UHOLHI�VLPSO\�EHFDXVH�LQ�KLV�ILUVW�DSSOLFDWLRQ�KH�GLG�QRW�KDYH�WKH�EHQHILW�RI� OHJDO�UHSUHVHQWDWLRQ��ZKLFK�UHVXOWHG�LQ� WKH�IDLOXUH�WR�UDLVH�D�PHULWRULRXV�FRQVWLWXWLRQDO�LVVXH��0RODXG]L�SDUD����� ,W�LV�D�VHWWOHG�SRVLWLRQ�RI�RXU�ODZ�WKDW�DQ�XQUHSUHVHQWHG�DFFXVHG�SODFHV�D�EXUGHQ�XSRQ�WKH�FRXUW�WR�DVVLVW�WKH�DFFXVHG��7KH�SUHVLGLQJ�RI�ILFHU�LV�REOLJHG�WR�HQVXUH�WKDW�WKH�XQUHSUHVHQWHG�DFFXVHG�UHFHLYHV�D�IDLU�WULDO��&URZWKHU�Y�7KH�6WDWH�SDUD�����3HUKDSV�WKDW�LV�ZK\�WKH�&RQVWLWX�WLRQDO�&RXUW�JDYH�GLUHFWLRQV� WR�0RODXG]L� WR� LQGLFDWH�DQ\�FRQVWLWXWLRQDO�LVVXHV�KLV�FDVH�ZDV�SUHPLVHG�RQ��0RODXG]L�SDUD������,Q�6�Y�5XGPDQ��6�Y�-RKQVRQ��6Y�;DVR��;DVR�Y�9DQ�:\N�12�LW�ZDV�KHOG�WKDW�WKH�SUHVLGLQJ�RIILFHU�DFWV�DV�D�JXLGH�WR�WKH�XQGHIHQGHG�DFFXVHG�� 7KH�&RQVWLWXWLRQDO�&RXUW�DOVR�WRRN�LQWR�DFFRXQW�WKH�IDFW�WKDW�0R�ODXG]L�ZDV�XQUHSUHVHQWHG�ZKHQ�KH�ORGJHG�KLV�ILUVW�DSSOLFDWLRQ��1HHG�OHVV�WR�VD\��WKLV�KDG�D�EHDULQJ�RQ�KLV�ULJKW�WR�D�IDLU�WULDO��6HFWLRQ����RI�WKH�&RQVWLWXWLRQ�JHQHUDOO\�SURYLGHV� IRU� WKH� IDLU� WULDO� ULJKWV�RI�HYHU\RQH�� LQ�FOXGLQJ�GHWDLQHHV�DQG�VHQWHQFHG�SULVRQHUV��6XEVHFWLRQ�����G��LQ�SDUWLF�XODU�UHFRJQLVHV�WKH�ULJKWV�RI�VHQWHQFHG�SULVRQHUV�WR��FKDOOHQJH�WKH�ODZ�IXOQHVV�RI�WKH�GHWHQWLRQ�LQ�SHUVRQ�EHIRUH�D�FRXUW�DQG��LI�WKH�GHWHQWLRQ�LV�XQODZIXO��WR�EH�UHOHDVHG���0RODXG]L�ZDV�GRLQJ�H[DFWO\�WKDW��DQG�WUHDWLQJ�
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KLV� FDVH� GLIIHUHQWO\� IURP� WKRVH� RI� VLPLODUO\� FLUFXPVWDQFHG� SULVRQHUV�ZRXOG�KDYH�GHSULYHG�KLP�RI�WKLV�ULJKW� ,W�LV�ZRUWK�QRWLQJ�WKDW�WKH�ULJKW�WR�D�IDLU�WULDO�DV�FRQWDLQHG�LQ�VHF�WLRQ�������LV�EURDGHU�WKDQ�WKH�OLVW�VSHFLILHG�WKHUHLQ��7KH�ULJKW�HVSRXVHV�WKH� FRQFHSW� RI� VXEVWDQWLYH� IDLUQHVV�ZKLFK� GLIIHUV�PDUNHGO\� IURP�KRZ�WKLV�ULJKW�PLJKW�KDYH�EHHQ�YLHZHG�LQ�SUH-FRQVWLWXWLRQDO�FULPLQDO�ODZ��6�Y�0RIRNHQJ�SDUD������7RGD\�LW�LV�DJUHHG�WKDW�WKH�OHJDO�SURFHHGLQJV�PXVW�EH�IDLU�LQ�DFFRUGDQFH�ZLWK�WKH�QRWLRQV�RI�EDVLF�IDLUQHVV�DQG�MXVWLFH��6�Y�=XPD�DQG�2WKHUV�SDUD����� 7KH�SRZHU�RI�WKH�FRXUWV�WR�UHJXODWH�WKHLU�RZQ�SURFHVV�LV�QRW�WKH�RQO\�DUVHQDO�WKH�FRXUWV�KDYH�ZKHQ�IDFHG�ZLWK�WKH�QHHG�WR�UHYLVLW�WKHLU�RZQ�HDUOLHU�ILQDO�RUGHUV��7KH�FRXUWV�DUH�ERXQG�WR�GHYHORS�WKH�FRPPRQ�ODZ�LI�LW�LV�LQ�WKH�LQWHUHVWV�RI�MXVWLFH�WR�GR�VR��)XUWKHU��VHFWLRQ�������RI�WKH�&RQVWLWXWLRQ�HQMRLQV�FRXUWV�WR�GHYHORS�WKH�FRPPRQ�ODZ�LQ�OLQH�ZLWK�WKH�REMHFWV� RI� WKH�%LOO� RI�5LJKWV� �0RODXG]L� FDVH�SDUD� ����� $V� KLJKOLJKWHG�DERYH�� WKH� UHV� MXGLFDWD�SURYLVLRQ�KDV� LWV�RULJLQV� LQ�FRPPRQ� ODZ��DQG�KDV�VHUYHG�WR�HQVXUH�ILQDOLW\�LQ�OLWLJDWLRQ��+RZHYHU��ZKHUH��DV�LQ�WKH�0R�ODXG]L� FDVH�� LWV� VWULFW� DGKHUHQFH� OHDGV� WR� JUDYH� LQMXVWLFHV�� WKH� FRXUWV�KDYH�WKH�SRZHU�WR�UHOD[�LW��6HFWLRQ�������HQGRZV�RXU�FRXUWV�ZLWK�VXFK�SRZHU��HQDEOLQJ�WKHP�WR�GHYHORS�WKH�FRPPRQ�ODZ�VXFK�WKDW�WKLV�GRF�WULQH�GRHV�QRW�WUXPS�IXQGDPHQWDO�ULJKWV�FRQWDLQHG�LQ�WKH�%LOO�RI�5LJKWV� 5HO\LQJ�RQ�(YHUIUHVK��WKH�FRXUW�ZHQW�RQ�WR�KROG�WKDW��LQ�WUXO\�H[�FHSWLRQDO�FDVHV��ZKHUH�D�PHFKDQLFDO�DSSOLFDWLRQ�RI�UHV�MXGLFDWD�ZRXOG�IDLO�WR�JLYH�HIIHFW�WR�WKH�IXQGDPHQWDO�ULJKWV�RI�DQ�DFFXVHG�DQG�ZRXOG�UH�VXOW�LQ�D�JUDYH�LQMXVWLFH��WKH�FRXUW�LV�UHTXLUHG��HYHQ�REOLJHG��WR�UHOD[�WKH�GRFWULQH� WR� WKH� H[WHQW� QHFHVVDU\�� WR� SURYLGH� DQ� DSSURSULDWH� UHPHG\��(YHUIUHVK�0DUNHW�9LUJLQLD�Y�6KRSULWH�&KHFNHUV��3W\��/WG�SDUD����� 7KH�FRXUW�HYHQWXDOO\�KHOG�WKDW�WKH�UHV�MXGLFDWD�GRFWULQH�VKDOO�QRW�EH� ULJLGO\� DSSOLHG� WR� SUHFOXGH� DSH[� FRXUWV� IURP� UHYLHZLQJ� WKHLU� GHFL�VLRQV��LW�KDV��KRZHYHU��FDXWLRQHG�DJDLQVW�HDV\�UHVRUW�WR�WKH�DOWHUDWLRQ�RI�LWV� RZQ�FRXUW�GHFLVLRQV�� KROGLQJ� WKDW� WKH� VHFWLRQ�����SRZHU�PXVW� EH�VSDULQJO\�XVHG��WR�DYRLG�XQFHUWDLQO\��SRWHQWLDO�FKDRV��DQG�WKH�HURVLRQ�RI�WKH�VHWWOHG�IXQFWXV�RIILFLR�DQG�UHV�MXGLFDWD�GRFWULQHV��+HQFH�WKH�FRXUW�LQ�0RODXG]L��SDUD�����FRQFOXGHG�WKDW� 

ZKHUH�VLJQLILFDQW�RU�PDQLIHVW�LQMXVWLFH�ZRXOG�UHVXOW�VKRXOG�WKH�RUGHU�EH�DOORZHG�WR�VWDQG��WKH�GRFWULQH�RXJKW�WR�EH�UHOD[HG�LQ�WHUPV�RI�VHF�WLRQV�����DQG�������RI�WKH�&RQVWLWXWLRQ�LQ�D�PDQQHU�WKDW�SHUPLWV�WKLV�&RXUW�WR�JR�EH\RQG�WKH�VWULFWXUHV�RI�UXOH����WR�UHYLVLW� LWV�SDVW�GHFL�VLRQV�� 7KLV� UHTXLUHV� UDUH� DQG� H[FHSWLRQDO� FLUFXPVWDQFHV�� ZKHUH�WKHUH�LV�QR�DOWHUQDWLYH�HIIHFWLYH�UHPHG\�� 
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7KH�DERYH�GHFLVLRQ�LQ�WKH�FDVH�RI�0RODXG]L��VKRZV�WKDW�WKH�UHV�MXGLFDWD�GRFWULQH�LV�QRW�DEVROXWH��,W�FDQ�EH�UHOD[HG�LQ�FDVHV�ZKHUH�VLJQLILFDQW�RU�PDQLIHVW�LQMXVWLFH�ZRXOG�UHVXOW�LI�D�GHFLVLRQ�LV�DOORZHG�WR�VWDQG�ZLWKRXW�URRP�RI�EHLQJ�FRQWHVWHG�� 
�� &RQFOXVLRQ 
)URP�WKH�DERYH�GLVFXVVLRQ�LW�FDQ�EH�QRWHG�WKDW��WKH�GRFWULQH�RI�UHV�MXGL�FDWD�JLYHV�HIIHFW�WR�WKH�ILQDOLW\�RI�FRXUW�MXGJPHQWV��,W�LV�D�GRFWULQH�WKDW�LV�XQGHUSLQQHG�E\�WKH�SULQFLSOH�WKDW��WKHUH�PXVW�EH�DQ�HQG�WR�OLWLJDWLRQ��$O-WKRXJK�WKH�GRFWULQH�EULQJV�ILQDOLW\�WR�MXGJPHQW��WKH�FRXUW�LQ�WKH�FDVH�RI�0RODXG]L�KHOG�WKDW�WKH�GRFWULQH�LV�QRW�VXSSRVHG�WR�EH�WR�EH�PHFKDQLFDO�O\�RU�ULJLGO\�DSSOLHG��+HQFH�LWV�FRQFOXVLRQ�WR�WKH�HIIHFW�WKDW��WKH�GRFWULQH�RI�UHV�MXGLFDWD�FDQ�EH�UHOD[HG�LQ�WHUPV�RI�VHFWLRQ�����DQG�������RI�WKH�&RQVWLWXWLRQ� LQ�FDVHV�ZKHUH�VLJQLILFDQW�RU�PDQLIHVW� LQMXVWLFH�ZRXOG�UH�VXOW�� $SDUW� IURP� WKHVH� WZR� SURYLVLRQV�� VHYHUDO� RWKHU� FRQVLGHUDWLRQV��VXFK�DV�WKH�IDFW�WKDW�WKH�DSSOLFDQW�ZDV�XQUHSUHVHQWHG�LQ�KLV�LQLWLDO�DSSOL�FDWLRQ�DQG�WKDW�JUDYH�LQMXVWLFHV�ZRXOG�IORZ�IURP�D�VWULFW�DGKHUHQFH�WR�WKH�UXOH��ZLOO�PRWLYDWH�D�FRXUW�WR�UHOD[�WKH�UHV�MXGLFDWD�SULQFLSOH��)LQDOO\��WKH�IDFW�WKDW�QR�DOWHUQDWLYH�HIIHFWLYH�UHPHG\�H[LVWV�ZLOO�ZRUN�LQ�IDYRXU�RI�WKH�DFFXVHG� 
(QGQRWH 
�� 0RODXG]L�Y�7KH�6WDWH�>����@�=$&&����ZDV�WKH�ILUVW�FDVH�LQ�ZKLFK�WKH�DS�SOLFDQW��0RODXG]L�XQVXFFHVVIXOO\�VRXJKW�WR�YLQGLFDWH�KLV�FRQVWLWXWLRQDO�ULJKWV�EHIRUH�PDNLQJ�KLV�VHFRQG�DWWHPSW�LQ������ 
%LEOLRJUDSK\ 
$OH[NRU�/WG�DQG�$QRWKHU�Y�5LFKWHUVYHOG�&RPPXQLW\�DQG�2WKHUV����������6$������&&�� 
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