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Editorial
Editorial

Our main theory, which in a way is a foundation on which we build our
doctrine in a university environment, is based on the idea that human
rights evolve in international organisations in order to protect
individuals against the absolutism or omnipotence of states, which are
none other than those that gave rise to them (from the point of view of
legal positivism). This idea is at the heart of what we call the strange
human rights loop theory.

Indeed, when we consider this theory, our thinking is set in
movement and invariably ends up at the starting point, only to start
again in the same direction, in a kind of ‘interlocking hierarchy’
between human rights, international organisations, individuals and
states in which the dynamism of each element emanates from that of
the other and feeds it permanently, thereby keeping the whole process
alive. The strange human rights loop theory is also the foundation of the
African Union, and is the supporting pillar of its institutional
architecture;

Moreover, in my reflections on the interpretation of the African
Charter on Human and Peoples’ Rights (Charter), I stated in an article
during the 2020 lockdown that African regional human rights law has
a dual standard, a two-headed structure with, on the one hand, the
African Commission on Human and Peoples’ Rights and, on the other,
the African Court on Human and Peoples’ Rights.! These two
institutions, which complement each other, regulate by themselves the
relations between states (governments) and individuals.

In another article published during the same period, I articulated
the idea that the science of human rights, which is the subject of this
publication, comports a veritable science of government that is of
interest to sociologists. This science of government holds that there are
interactions between academic knowledge and bureaucratic practices,
which interactions open the way to scientific activism.?

It is in this backdrop that I consider it an honour to write the
preface to this fifth issue of the African Human Rights Yearbook
(2021). Having analysed its content, I am convinced, without any
shadow of doubt, of the ubiquity of these interactions. For those who
are familiar with the science of human rights, it is also part of the

RN Lumbu ‘Sur la contestation de la potestas interpretandi de la Commission
africaine des droits de ’homme et des peuples vis-a-vis de la Charte africaine des
droits de ’'homme et des peuples. Potestas ordinaria ou potestas extraordinaria’
(2020) 7(1) Cahiers africains des droits de lHomme et de la Démocratie et du
Développement Durable 44.

RN Lumbu & JN Lumbu ‘L’influence des philosophies des lumiéres sur I’abolition
de l'esclavage en France d’antan (XVIIIéme siecle)’ (2020) 7(1) Cahiers africains
des droits de 'THomme et de la Démocratie et du Développement Durable 89.

xiii



science of government, bridging the gap between the academic
knowledge of legal scholars specialised in human rights on the one
hand and, on the other hand, bureaucratic practices, in the broadest
sense of the term, that is, the way human rights are practiced by judges
and honorary commissioners who are in fact quasi-judges, their know-
how in the contentious human rights framework regularly submitted to
them under the Charter.

Of course, the best way to make the Charter a concrete, living and
dynamic instrument is to interpret it literally, in a way that is simple but
not simplistic. However, beyond that, the Charter should be read and
interpreted not only in its letter, but also in its spirit, with a view to
understand the original intention of its drafters, and this, given the lack
of access to its travaux préparatoires, which are not accessible to the
general public. Where these two organs falter, scholarly writings come
to boost the system and give it the impetus to grow.

While the Commissioners and judges, in whom is vested the
interpretative authority by virtue of the Charter, occasionally adopt
new avenues of reading, hesitating sometimes to go further, scholarly
writings come at the right time to shine the spotlight on the most
obscure areas of the African regional human rights law.

It is in this context that the authors of this fifth volume reflect, in
the context of both the science of government and the theory of the
strange loop, on relevant themes such as the rights of children in armed
conflicts, the interpretation of fundamental social rights, fair trial,
human dignity, the implementation of the Kampala Convention, the
role of NGOs, the death penalty and peoples’ rights. This fifth volume
also features various topics on arts, culture and heritage, which are the
African Union theme of the year 2021. It ends with the traditional Case
commentaries which, as usual, live up to their reputation for sterling
intellectual rigour.

Rémy Ngoy Lumbu

Chairperson of the African Commission on Human and
Peoples’ Rights (2021-2023)

Professor at the University of Kinshasa
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Notre théorie principale, une espece de socle sur lequel nous
construisons notre doctrine en mileu universitaire, repose sur I'idée
suivante: les droits de I'homme évoluent dans les organisations
internationales en vue de protéger les individus contre ’absolutisme ou
la toute puissance des Etats qui sont pourtant a la base de leur
naissance (sous I'angle du positivisme juridique). Cette idée est au cceur
du sytéme névralgique de ce que nous appelons la théorie de la boucle
étrange des droits de 'homme.

En effet, lorsqu'on se met a reflechir, comme nous le proposons,
notre pensée se met en mouvement, par scension, par déscension, ou
circulairement (en colimacgon), et finit toujours a la case de départ (ou
se se situent les droits de 'homme) pour repartir encore dans le méme
sens dans une sorte de «hiérarchie enchevetrée» entre les droits de
I'homme, les organisations internationales, les individus et les Etats;
chaque élement est a 'origine du dynamisme de I'autre et 'alimente en
permanence, et maitient en vie 'ensemble du processus.

Cette théorie dite de la «boucle étrange des droits de 'homme» est
également le fondement de I'Union africaine, et constitue le pillier
soutenant son architecture institutionnelle.

Par ailleurs, refléchissant dans le domaine de l'interpration de la
Charte africaine des droits de 'homme et des peuples (Charte),
jindiquais ceci dans un article pendant le confinement de 2020: le droit
régional africain des droits de 'homme obéit a un double standard, une
structure bicéphale avec, d’'une part, la Commission africaine des droits
de 'homme et des peugles et, de 'autre, la Cour africaine des droits de
I’homme et de Peuples.3 Ces deux institutions, dont la complémentarité
est désormais une lapalissade, regulent a elles-seules les relations entre
les Etats (gouvernements) et les individus.

Poursuivant mes cogitations, au cours de la méme période, je
précisais dans un autre article, I'idée connue de certains, sur la
présence, dans la science des droits de 'homme qui nous occupe ici,
d’une véritable science de gouvernement, qu’étudient les sociologues,
selon laquelle: il existe des interactions entre savoirs académiques et
pratiques bureaucratiques ouvrant la voie & un militantisme
scientifique.4

Cest dans ce contexte que je considere qu’il s’agit d'un honneur
pour moi de rediger la préface de ce cinquiéme numéro de 'Annuaire
africain des droits de 'homme (2021), convaincu, a ’analyse de son
contenu, de I'omniprésence des interactions de cette nature, a n’en
point douter. Pour ceux qui connaissent parfaitement la science desdits
droits, elle s’inscrit également dans le cadre de la science de

3 RN Lumbu ‘Sur la contestation de la potestas interpretandi de la Commission
africaine des droits de ’homme et des peuples vis-a-vis de la Charte africaine des
droits de ’'homme et des peuples. Potestas ordinaria ou potestas extraordinaria’
(2020) 7(1) Cahiers africains des droits de lHomme et de la Démocratie et du
Développement Durable 44.

4 RN Lumbu & JN Lumbu ‘L’influence des philosophies des lumiéres sur I’abolition
de l'esclavage en France d’antan (XVIIIéme siecle)’ (2020) 7(1) Cahiers africains
des droits de 'THomme et de la Démocratie et du Développement Durable 89.
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gouvernement, en créant des ponts entre les savoirs académiques, que
I'on retrouve chez les érudits du droit ayant une spécialité averée dans
le domaine des droits de ’homme; et les pratiques bureaucratiques, au
sens large du terme, c’est-a-dire, la maniere de pratiquer les droits de
’homme chez les juges et les quasi-juges que sont les Honorables
commissaires, leur savoir-faire dans le cadre du contentieux des droits
de '’homme leur réguliérement soumis au titre de la Charte.

La meilleure maniére de faire de cette derniére, un instrument
concret, vivant et dynamique est certes de I'interpréter littéralement, de
maniére simple, pourquoi pas simplissime. Mais au déla de cela, il
faudrait la lire et lintepréter entre les lignes, en essayant de
comprendre la volonté premiere de ses Founding Fathers, a défaut
d’avoir acces a ses travaux préparatoires, non accessibles au public, du
moins a un certain public. La ou ces deux organes font leur tortue, les
écrits de doctrine, au sens large, viennent redynamiser le systéme et lui
donnent des ailes pour son épanouissement

Si les Commisssaires et les juges qui ont recu une autorité
interprétative de cette convention, ouvrent de temps en temps de
nouvelles avenues de lecture, hésitant des fois a aller plus loin, la
doctrine arrive a point nommé pour allumer des projecteurs dans les
{)ﬁs—fonds des zones obscures du droit régional africain des droits de
’homme.

C’est dans ce contexte que s’inscrit ce cinquiéme numéro, en ce que
les auteurs de articles y enchéssés réflechissent, dans le contexte a la
fois de la science de gouvernement, et de la théorie de la boucle étrange,
sur des thémes pertinents: les droits des enfants dans les conflits
armés, l'interprétation des droits sociaux fondamentaux, le proces
équitable, la dignité humaine, la mise en ceuvre de la Convention de
Kampala, le role des ONG, la peine de mort, les droits des peuples. I
proposent aussi diverses thématiques sur le theme de ’année 2021 de
I'Union africaine (arts, culture et patrimoine). Il finit avec les
traditionnels Cases commentaries qui tiennent, comme de coutume,
leur promesse avec une rigueur intellectuelle incontestable.

Rémy Ngoy Lumbu

Président de la Commission Africaine des Droits de
I’Homme et des Peuples (2021-2023)

Professeur a I'Université de Kinshasa
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RESUME: L’observation générale sur larticle 22 de la Charte africaine des
droits et du bien-étre de ’enfant entend guider et éclairer les Etats parties
sur l'interprétation et I'application de cette disposition. En se fondant sur
cette derniere, cette observation générale examine les obligations des Etats
en temps de conflits armés, de tensions et de troubles civils. Cependant, le
texte de I'observation générale pose quelques problemes qui pourraient ne
pas faciliter son interprétation et son application par les Etats parties. En
effet, se fondant sur la technique juridique (ou dogmatique juridique), la
présente étude révele que 'observation générale sous examen s’oriente plus
vers les implications juridiques relevant du droit international des droits de
'homme que du droit international humanitaire. Ce qui parait une
contradiction remarquable par rapport au voeu de ladite observation
d’accorder un intérét particulier au droit international humanitaire. Suivant
la méme optique, elle n’arrive pas toujours a établir clairement et
distinctement les implications juridiques des obligations des Etats parties
selon qu'on se situe en droit international humanitaire ou en droit
international des droits de '’homme. Bien plus, les regles et concepts
concernés sont appréhendés avec une faiblesse d’études de I’évolution
jurisprudentielle, de la pratique des Etats et de la doctrine.
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civil unrest. However, the text of the General Comment poses some problems which
may not facilitate its interpretation and application by state parties. Using a doctrinal
approach, this study reveals that the General Comment under consideration is
oriented more towards the legal implications of international human rights law than
of international humanitarian law. This appears to be a remarkable contradiction in
light of the aim of this General Comment to pay a particular attention to international
humanitarian law. Similarly, the General Comment does not always succeed in
establishing clearly and distinctly the legal implications of the obligations of states
Parties depending on whether the issue is contemplated under international law or
international human rights law. Moreover, the rules and concepts involved are
examined without a full consideration of the development of case law, state practice
and doctrine.

MOTS CLES: observation générale sur l'article 22, enfants, conflit armé, tensions
civiles, troubles civils, droit international humanitaire, droit international des droits
de ’homme, Charte africaine des droits et du bien-étre de 'enfant, Comité africain
d’experts sur les droits et le bien-étre de Ienfant
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1 INTRODUCTION

Dans son mandat d’«élaborer et [de] formuler des principes et des
régles visant a protéger les droits et le bien-étre des enfants en
Afrique»,’ le Comité africain d’experts sur les droits et le bien-étre de
Ienfant (Comité africain sur les droits de l'enfant) adopte des
observations générales ou finales. Les observations générales orientent
les Etats parties sur I'interprétation et I'application d’une disposition
conventionnelle. Cest dans ce sens que l'observation générale sur
P'article 22 de la Charte africaine des droits et du bien-étre de ’enfant?®
(obsetévation générale sur larticle 22) a été adoptée en septembre
2020.

Dans le contexte africain ou les enfants* sont les plus affectés par
les conflits armés,® contexte caractérisé notamment par la présence de

1 Art 42(a)(ii) de la Charte africaine des droits et du bien-étre de ’enfant.

2 La Charte africaine des droits et du bien-étre de '’enfant a été adoptée a Addis-
Abéba, le 11 juillet 1990 et entrée en vigueur le 29 novembre 1999. Seuls le Maroc,
la République Arabe Sahraouie Démocratique, la Somalie, le Soudan du Sud et la
Tunisie ne I'ont pas encore ratifiée, voir https://www.acerwc.africa/ratifications-
table/ (source consultée le 1 décembre 2021).

3 Comité africain sur les droits de 'enfant Observation générale sur Uarticle 22 de
la Charte africaine des droits et du bien-étre de Uenfant: les enfants dans les
situations de conflit, septembre 2020, p 32 in https://www.acerwc.africa/
general-comments/ (source consultée le 20 mai 2020).

4 Au sens de 'article 2 de la Charte africaine des droits et du bien-étre de I'enfant,
‘on entend par “enfant” tout étre humain 4gé de moins de 18 ans’.
5 Comité africain sur les droits de 'enfant Etude continentale sur l'impact des

conflits et des crises sur les enfants en Afrique (2017) 29-33.
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plus d’enfants soldats qu’ailleurs,® I'adoption de cette observation
générale était d’'une nécessité.” Elle entend guider et éclairer les Etats
parties dans la prévention des violations des droits des enfants et la
protection des enfants dans les conflits armés, tensions et troubles
civils.

En effet, avec un intérét particulier accordé au droit international
humanitaire (DIH),? I'observation générale sur I'article 22 adopte une
approche de complémentarité entre le DIH et le droit international des
droits de 'homme (DIDH) comme cadre juridique international de
protection des enfants dans les conflits armés.’® En outre, dans la
mesure ou le DIH serait d'une moindre protection en dehors des
conflits armés, I'article 22(3) vise une meilleure protection possible des
enfants en situations de tensions et troubles civils."* Ce qui vaut de
méme pour l'article 22(2) applicable en temps de paix et de conflits
armés. Ceci privilégiera 'application des instruments de DIDH. Bien
plus, de nombreux instruments ou sources de droit international qui se
rapportent a la protection des enfants et de leurs droits inspirent cette
observation générale.'?

Cependant, I'observation générale sur l'article 22 reste un texte
perfectible. Des passages sont a approfondir, dont ceux sur les notions
de conflits armés, hostilités, tensions ou troubles civils, participation
directe aux hostilités. Des analyses comparées devaient étre effectuées
notamment avec les articles 38 de la Convention relative aux droits de
Penfant et 11 du Protocole a la Charte africaine des droits de ’homme et
des peuples relatif aux droits des femmes, lesquels consacrent les
mémes types d’obligations. Méme si I'observation générale dit s’étre
inspirée de ces instruments précités,'3 elle se devait d’éclairer les Etats
parties sur les contenus et les sens a accorder véritablement a chacun
des trois paragraphes de cette disposition et au texte de celle-ci dans
son ensemble. A ce titre, I’évolution jurisprudentielle et doctrinale,
ainsi que la pratique des Etats sur la question devaient réellement étre
prises en considération. Bien qu’elle affirme mettre un accent sur le
DIH, l'interprétation qu’effectue I'observation générale sur l'article 22
reste en général celle des droits de ’homme et non véritablement du
DIH.

Ainsi, au regard des problémes d’interprétation et d’application
qu’ils présentent, deux points de cette observation générale seront
particulierement étudiés: la «nature des obligations de I'Etat partie
dans le contexte des enfants et des conflits armés» (partie 3) et le
«contenu essentiel de I'article 22» (partie 4). Une présentation générale

6 JM Abelungu ‘Le systeme africain de protection des droits de '’homme et la
question des enfants soldats’ (2019) 3 Annuaire africain des droits de Thomme 2.

7 Comité africain sur les droits de I'enfant (n 3) para 5.

8 Comité africain sur les droits de 'enfant (n 3) para 7.

9 Comité africain sur les droits de I'enfant (n 3) para 11.

10  Comité africain sur les droits de 'enfant (n 3) paras 9-11.

11 Comité africain sur les droits de I'enfant (n 3) paras 12-13.
12 Comité africain sur les droits de 'enfant (n 3) paras 3-4.
13 Comité africain sur les droits de I'enfant (n 3) para 3.
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critique de l'observation générale sous examen précedera ces deux
points (partie 2).

2 Pl,{ES’ENTATION DE L’OBSERVATION
GENERALE SUR L’ARTICLE 22

L’observation générale sur l'article 22 est composée de dix points a
savoir: introduction; objectifs; portée de l'observation générale;
principes généraux; nature des obligations de 'Etat partie dans le
contexte des enfants et des conflits armés; contenu essentiel de I'article
22; role des autres parties prenantes; recours; responsabilité et
diffusion de I'observation générale.

L’ introduction rappelle le mandat du Comité africain sur les droits
de I'enfant consacré par I’article 42(a)511) de la Charte africaine des
droits et du bien-étre de lenfant.'* Elle présente les sources
d’inspiration ayant servi a la rédaction de 'observation 5genérale sur
larticle 22 et souligne la nécessité de son adoption.’ Elle libelle
larticle 22'© avant d’indiquer les différentes obligations contenues
dans cette disposition et de présenter le cadre juridique — DIH et DIDH
— assurant la prévention des violations des droits des enfants et la
protectlon des enfants en période de conflits armés, tensions et troubles
civils.'” Ces deux branches ont un point commun, la protection de la
dignité et de la vie humaines,'® et se complétent.'® Spécialement en
période de conflit armé, c’est I'approche de complementante qui se
trouve privilégiée par T'observation générale sur l'article 22.2° Cette

14 Art 42(a)(ii) de la Charte africaine des droits et du bien-étre de ’enfant.
15 Comité africain sur les droits de ’enfant (n 3) paras 5-7.

16 Comité africain sur les droits de '’enfant (n 3) para 6.

17 Comité africain sur les droits de 'enfant (n 3) paras 7-13.

18 Comité africain sur les droits de 'enfant (n 3) para 9.

19 Sur la complémentarité entre le DIH et le DIDH, lire par exemple, J Pictet ‘Le
droit international humanitaire: définition’ in Institut Henry-Dunant (dir) Les
dimensions internationales du droit humanitaire (1986) 15; E David Principes de
droit des conflits armés (2012) 93-102; MF Diop Droit international des droits de
homme et droit international humanitaire: Réflexions sur la complémentarité
de deux faces d'une méme médaille (2016) 235; A Meyer ‘La protection de
lenfance dans les conflits armés: perspectives de mise en ceuvre des normes du
droit international humanitaire et du droit international des droits de ’homme’ in
A Biad & P Tavernier (dirs) Le droit international humanitaire face aux défis du
XXle Siecle (2012) 219-243; H Tigroudja ‘La Cour supréme israélienne et la
protection des personnes en temps de conflit’ (2009) 3 Revue générale de droit
international public (2009) 555-588; A Guellali ‘Lex speciali, droit international
humanitaire et droits de '’homme: leur interaction dans les conflits armés’ (2007)
3 Revue générale de droit international public 539-574; JM Abelungu ‘Le droit
international humanitaire et la protection des enfants en situations de conflits
armés: étude de cas de la République démocratique du Congo’, These de doctorat
en droit, Universit¢ de Gand (2017) 4; CIJ Consequences Jjuridiques de
l edlﬁcatlon dun mur dans le territoire palestinien occupé, Avis consultatif,
Recueil (2004) 178, para 106; C1J Affaire des Activités armées sur le territoire du
Congo (République démocratique du Congo c. Ouganda), arrét, Recueil (2005)
243, para 216.

20  Comité africain sur les droits de I'enfant (n 3) paras 7-13.



5  Abelungu/Commentaire de I'observation générale sur larticle 22 de la Charte africaine

approche vise a apporter une plus-value dans linterprétation et
lapplication coordonnées des instruments juridiques de ces deux
disciplines.?! Dans la mesure ou I'article 22 réaffirme ’application des
regles du DIH dans les conflits armés et que son contenu figure déja
dans des instruments du DIH, l'observation générale sur l’article 22
affirme mettre davantage l'accent sur le DIH, conformément au
mandat du Comité africain sur les droits de I’enfant et a 'approche
fondée sur les droits de I'enfant.?®> En méme temps, cette observation
générale dissipe le doute et précise le sens a accorder au paragraphe 3
dudit article dont le but n’est pas d’étendre I'application du DIH en
dehors de son cadre (conflits armés) mais de garantir la meilleure
protection possible de I'enfant tant en temps de conflits armés que dans
les tensions et troubles civils.?3

Par ailleurs, au regard de cette introduction, trois observations
s’avérent importantes. Premierement, le DIH et le DIDH ne sont pas les
seules disciplines formant le cadre juridique de protection des enfants
en situation de conflits armés. Le droit international pénal, par
exemple, est une discipline autonome de grand apport pour la
protection des enfants en temps de conflits armés. Il incrimine les six
violations graves des droits de l'enfant®*4 dont linterdiction de
recrutement ou d’enrélement et de participation ou d’utilisation des
enfants aux hostilités. Le DIH est lacunaire a ce sujet. Par exemple, la
liste des infractions graves ne comporte pas le recrutement ou
l'utilisation des enfants dans les hostilités.?> Le Statut de Rome portant
création de la Cour pénale internationale est éloquent a ce sujet.>° Or,
puisque le Comité africain sur les droits de 'enfant s’inspire également
de la jurisprudence internationale,?” les décisions des juridictions
pénales internationales ou mixtes traitent abondamment de la
répression des violations des dispositions protégeant les enfants en
situation de conflits armés.2® Ainsi, sur la base de 'article 42(a)(ii) de
la Charte africaine des droits et du bien-étre de I’enfant,?9 le Comité
africain sur les droits de I’enfant devait donc se référer aux principes et
regles du droit international pénal en lien avec les violations des droits
de l'enfant. Deuxiémement, la coutume africaine en matiére de
protection des enfants en conflits armés, plus développée que celle
universelle,3° est une source importante que le Comité africain sur les

21 Comité africain sur les droits de 'enfant (n 3) para 11.

22  Comité africain sur les droits de I'enfant (n 3) para 11.

23  Comité africain sur les droits de I'enfant (n 3) paras 12-13.

24  Comité africain sur les droits de I'’enfant (n 3) para 8.

25  Abelungu (n 19) 207.

26  Lire l'article 8(2)(b)(xxvi et e vii) du Statut de la Cour pénale internationale.
27 Comité africain sur les droits de I’enfant (n 3) para 3.

28  Lire, par exemple, Cour pénale internationale, Le Procureur c. Thomas Lubanga
Dyjilo, affaire ICC-1/4-1/6, jugement du 14 mars 2012; Cour pénale internationale,
Le Procureur c. Thomas Lubanga Dyilo, affaire ICC-1/4-1/6, Chambre de
premiére instance I, décision relative a la peine rendue en application de I'article
76 du Statut, 10 juillet 2012; Tribunal spécial pour la Sierra Leone, Prosecutor
against Moinina Fofana, Allieu Kondewa, Case SCSL-04-14-T, Trial Chamber I,
judgement, 2 aoiit 2007.

29  Art 42(a)(ii) de la Charte africaine des droits et du bien-étre de I'enfant.



(2021) 5 Annuaire africain des droits de ’homme 6

droits de 'enfant devait mentionner et s’en inspirer. Troisiemement,
mettre accent sur le DIH, en dépit de son caractére de lex specialis,
n’est pas synonyme d'une protection efficace de 'enfant que doit
rechercher le Comité africain sur les droits de I'enfant.

Les objectifs précisent le but de 'observation générale consistant a
éclairer les Etats sur la nature de leurs obligations sur pied de l'article
22. Toutefois, en limitant ces obljgations aux «mesures législatives,
administratives et autres que les Etats parties [...] devraient prendre
pour protéger les droits des enfants dans les situations de conflit armé
ou touchés par un conflit armé»,3! 'observation générale sur I'article 22
entreprend une interprétation restrictive. En effet, 'article 22 de la
Charte africaine des droits et du bien-étre de I'enfant ne vise pas
uniquement les enfants en conflits armés comme le mentionne
d’ailleurs le titre de 'observation générale. Les tensions et troubles
civils sont également concernés par cette disposition (cfr article 22(3)).
Bien plus, de I'interprétation de cette disposition, il n’est pas seulement
question de la «protection» des enfants ou de leurs droits dans ces
contextes précités mais aussi de la «prévention» de leurs violations.
Toutefois, le projet d’observation générale sur larticle 22 faisait
mention de la «prévention»32 et de la «protection»33 comme objectifs
de I'observation générale.

Pour sa part, la portée de lobservation générale s’attele a la
présentation des éléments contenus dans I'observation générale sur
l'article 22.34 Elle précise le champ d’application de celle-ci — conflits
armés, tensions et troubles — et les obligations y afférentes.3> Tout en
rappelant 'approche fondée sur 'enfant adoptée par cette observation
générale,3° la portée de l'observation générale insiste sur la nécessité
d’utiliser les synergies avec d’autres sources pour prévenir les conflits
et promouvoir la gestion post-conflit.3” D’ou limportance de
reconnaitre la protection des enfants contre les dangers des conflits
armés comme «un impératif moral, une responsabilité juridique et une
question de paix et de sécurité internationales».3® De la portée de
Pobservation générale, il est important de signifier que l'article 22
s’inscrit dans le cadre d’un instrument des droits de 'homme dont les
obligations s’appliquent en principe en tout temps.

Les principes généraux3? étalent et explicitent, en rapport avec
Particle 22, I'intérét supérieur de ’enfant; le droit a la participation; la
non-discrimination et le droit a la vie, a la survie et au développement.
Il s’agit en méme temps des droits et des principes fondamentaux de la

30  Abelungu (n 6) 9-12.

31 Comité africain sur les droits de I'enfant (n 3) 4, para 14 (nous soulignons).
32  Comité africain sur les droits de I'enfant (n 3) para 8.

33  Comité africain sur les droits de 'enfant (n 3) para 10.

34  Comité africain sur les droits de I’enfant (n 3) para 15.

35  Comité africain sur les droits de I'enfant (n 3) paras 15-16, 18.

36  Comité africain sur les droits de 'enfant (n 3) para 17 & 21.

37  Comité africain sur les droits de I’enfant (n 3) paras 20-21.

38  Comité africain sur les droits de I'enfant (n 3) para 20

39  Comité africain sur les droits de I'enfant (n 3) paras 24-42.
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Charte africaine des droits et du bien-étre de 'enfant. Ces principes ont
guidé les auteurs de la Convention relative aux droits de I'enfant.*°
Dans l'interprétation et application de toutes les dispositions de la
Charte africaine des droits et du bien-étre de I’enfant, ces principes
doivent étre pris en considération.#*Aucune disposition de celle-ci ne
peut donc étre lue indépendamment de ces principes. Cela vaut de
méme pour toutes les autres dispositions en rapport avec les droits et le
bien-étre de I'enfant en vertu notamment de I'interdépendance et de
I'indivisibilité des droits de ’homme qui caractérisent aussi les droits
de I'enfant.#? «La réalisation de tous les droits de I'enfant repose sur
[ces] principes clés».#3 Cest la raison pour laquelle toutes les
observations générales du Comité africain sur les droits de I’enfant
reviennent sur ces principes.*4

Le cinquiéme point relatif & la nature des obligations de I’Etat
partie dans le contexte des enfants et des conflits armés, développé en
deuxiéme partie de ce travail, rappelle que 'article 22 doit étre lu a la
lumiére de l'article 1er de la Charte africaine des droits et du bien-étre
de l'enfant et «interprété dans une optique axée sur les droits de
I'enfant et centrée sur 'enfant»%> en tenant notamment compte des
principes fondamentaux développés ci-avant. Ainsi, les Etats parties
ont l'obligation de prendre immédiatement et concreétement des
mesures nécessaires — législatives, administratives, judiciaires et autres
mesures pratiques — pour rendre effective 'obligation de protection ou
de traitement des enfants en situation de conflit armé, tensions et
troubles.4° Ils ont également une obligation de respect. Celle-ci impose
de s’abstenir de toute violation des droits garantis par la Charte
africaine des droits et du bien-étre de I'enfant dont le droit des enfants
de ne pas étre enrdlés ou utilisés dans des hostilités par les forces ou
groupes armés.?’ Plus précisément, I'obligation de respect comporte

40  AM Rchid Les droits de lenfant dans les conventions internationales et les
solutions retenues dans les pays arabo-musulmans (1999) 79.

41 Lire Comité africain sur les droits de I'’enfant, Observation générale sur Uarticle 6
de la Charte africaine des droits et du bien-étre de l'enfant (2014) 14, para 13;
Commission africaine des droits de ’homme et des peuples et Comité africain sur
les droits de 'enfant, Observation générale conjointe de la Commission africaine
des droits de 'homme et des peuples et du Comité africain d’experts sur les droits
et le bien-étre de l'enfant (CAEDBE) sur léradication du mariage des enfants,
Commission africaine — Comité africain sur les droits de ’enfant (2017) para 7;
ACERWC, General comment 5 on ‘State party obligations under the African
Charter on the Rights and Welfare of the Child (Article 1) and systems
strengthening for child protection’, ACERWC (2018) 9 et 11.

42  Comité africain sur les droits de I’enfant Observation générale sur Uarticle 31 de
la Charte africaine des droits et du bien-étre de Uenfant sur les ‘Responsabilités
de lenfant’ (2017) 6, paras 20-21. Voir aussi Comité des droits de I'enfant,
Observation générale 5 (2003) sur les mesures d’application générales de la
Convention relative aux droits de Uenfant (Art 4, 42 et 44, para 6), CRC/GC/
2003/5, 27 novembre 2003, 6.

43  Comité africain sur les droits de ’enfant (n 41) para 15.

44  Comité africain sur les droits de I'enfant (n 3) paras 13-22; Comité africain sur les
droits de l'enfant (n 41) paras 14-19; Commission africaine - Comité africain sur
les droits de I’enfant (n 41) paras 7-14; ACERWC (n 41) 9-14.

45  Comité africain sur les droits de I'’enfant (n 3) para 43.

46  Comité africain sur les droits de 'enfant (n 3) paras 44-45.
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des devoirs (obligations) positifs et négatifs. Les devoirs positifs
impliquent; premierement, la prévention des violations de I’article 22
et du DIH#® et l’adoption de mesures pour la connaissance et le respect
du DIH et de la Charte africaine des droits et du bien-étre de I'enfant;
deuxiémement, la responsabilité du fait de ces violations dont les droits
de la Charte africaine des droits et du bien-étre de I'enfant en général;
et troisiemement, les recours et les réparations efficaces aux victimes de
ces violations.49 Sous I'angle des devoirs négatifs, les Etats doivent
s’abstenir de: fournir des armes; protéger les auteurs des violations de
ces droits; préter assistance aux (Parties aux conflits armés par le droit
de passage sur leurs territoires.®

Il importe de souligner que l'article 22(1) traite des obligations de
«respecter» et de «faire respecter» les régles du DIH applicables aux
conflits armés concernant les enfants. Il s’agit la de deux obligations de
nature différente (cfr. 'article 1er commun aux Conventions de Genéve
(CG) et 'article 1(1) du Protocole additionnel I (PA I), voir également le
point suivant de cette étude). Ainsi, apres 'examen de l'obligation de
respect du DIH, 'observation générale tente d’appréhender 'obligation
de faire respecter le DIH par les autres. En effet, celle-ci comporte
également une obligation négative et celle positive. L’obligation
négative implique que «les Etats ne peuvent ni encourager, ni aider ou
assister les violations du DIH par les parties & un conflit».>! Et
lobligation positive impose aux Etats de «faire tout ce qui est
raisonnablement en leur pouvoir pour prévenir et faire cesser ces
violations».5 Bien plus, cette obligation exige des Etats des mesures
appropriées a 'endroit de la population, des groupes armés, d’autres
Etats et partenaires non étatiques pour respecter le DIH.53

Le sixiéme point portant sur le contenu essentiel de I'article 22,54
dont une analyse approfondie est envisagée en derniére partie de cette
étude, examine les éléments constitutifs de cette disposition et les
obligations des Etats y afférentes.

Pour sa part, le septiéme point aborde le role des autres parties
prenantes. Ces dernieres désignent «[tJoutes les personnes,
organisations, entités qui sont en mesure d’améliorer la situation d'un
enfant touché par un conflit armé».55 Elles ont un rdle dans la
prévention des conflits et la protection des enfants pendant et apres un
conflit.5® Elles agissent seules ou en concertation.5” En réalité,

47  Comité africain sur les droits de ’enfant (n 3) paras 46-47.
48  Comité africain sur les droits de I’enfant (n 3) paras 48 & 50.
49  Comité africain sur les droits de 'enfant (n 3) para 48.

50  Comité africain sur les droits de I’enfant (n 3) para 49.

51 Comité africain sur les droits de I’enfant (n 3) para 51.

52  Comité africain sur les droits de I'enfant (n 3) para 51.

53  Comité africain sur les droits de 'enfant (n 3) paras 52-53.
54  Comité africain sur les droits de '’enfant (n 3) paras 54-92.
55  Comité africain sur les droits de 'enfant (n 3) para 93.

56  Comité africain sur les droits de I’enfant (n 3) para 93.

57  Comité africain sur les droits de I’enfant (n 3) para 93.
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conformément au champ d’application de I'article 22, leur role doit étre
joué en tout temps.

Le huitiéme point porte sur les recours, lesquels sont envisagés
sous l'angle du Comité africain sur les droits de I'enfant et des Etats
parties. Pour le Comité africain sur les droits de I'enfant, ses solutions
aux questions des enfants touchés par les conflits armés, tensions et
troubles passent par «des mécanismes de plainte individuelle, le
recours aux visites de missions [...] 'examen des rapports des Etats et
l'utilisation des observations finales sur les rapports des FEtats
parties».5® Concernant les Etats, «les recours adéquats, efficaces et
complets» sont envisagés pour faire face aux violations des droits de
I’enfant en rapport avec I'article 22.59

Le neuvieme point, traitant de la responsabilité, approfondit la
question de la responsabilité telle qu’abordée au cinquiéme point
précité. En effet, les systémes nationaux doivent étre le reflet des
obligations internationales des Etats.°° Ces derniers doivent
criminaliser les violations des droits de I'enfant dont les crimes de
guerre, enquéter et poursuivre leurs auteurs.®!

Enfin, le dernjer point insiste sur la large diffusion de l'observation
générale par les Etats parties et autres parties prenantes.®?

3 NATURE DES OBLIGATIONS DE L’ETAT
PARTIE DANS LE CONTEXTE DES ENFANTS
ET DES CONFLITS ARMES

Ce cinquiéme point de 'observation générale sur l'article 22 traite en
réalité de I'«effet utile» de l'article 22. Autrement dit, I'interprétation
réservée a l'article 22 ne doit pas le vider de toute sa substance ou de
toute son utilité. En revanche, elle doit viser  le rendre effectif®3 dans
le sens que prescrit 'article 1er. Et ce dernier insiste en son paragraphe
premier sur des mesures nécessaires a prendre par les Etats parties
«pour donner effet aux dispositions de la présente Charte».%% Cest
d’ailleurs suivant la méme interprétation que le Comité africain sur les
droits de ’enfant, dans sa décision sur la communication soumise par
Michelo Hansungule et autres contre le gouvernement de ’'Ouganda
concluait a la violation de I’article 22 en tant que devoir fondamental de
I’article 1(1) par 'Ouganda.®>

58  Comité africain sur les droits de I’enfant (n 3) para 101.

59  Comité africain sur les droits de I’enfant (n 3) para 102.

60  Comité africain sur les droits de I’enfant (n 3) paras 105, 110 & 114

61  Comité africain sur les droits de 'enfant (n 3) paras 106-113.

62  Comité africain sur les droits de I'enfant (n 3) paras 115-117.

63  Abelungu (n 19) 81.

64  Lire I'article 1(1) de la Charte africaine des droits et du bien-étre de I'enfant

65  The African Committee of Experts on the Rights and Welfare of the Child,
Decision on the communication submitted by Michelo Hansungule and others
(on behalf of children in northen Uganda) against the Government of Uganda,
Communication 1/2005, 15-19 avril 2013, paras 60, 81.
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Bien plus, 'observation générale précise que la lecture de l'article
22 doit étre effectuée au regard de l'article 1er «dans une optique axée
sur les droits de I'enfant et centrée sur 'enfant et de maniere a souligner
et a renforcer la relation dynamique entre les obligations découlant de
l'article 22 et les principes fondamentaux de la Charte».%¢ En effet, ce
passage précise 'approche au cceur de cette observation générale et
souligne I'interdépendance et indivisibilité qui existent entre l'article
22 et les principes fondamentaux de la Charte africaine sur les droits de
Ienfant. Cela n’exclut évidemment pas une interdépendance entre les
obligations de cette disposition et entre celle-ci et les autres
dispositions de la Charte africaine sur les droits de ’enfant. En toute
logique, l'interprétation a donner au contenu de l'article 22 ne devrait
pas aller dans le sens de priver ces principes fondamentaux ou d’autres
dispositions de leurs «effets utiles», mais plut6t de les renforcer.

Par ailleurs, 'observation générale sur l'article 22 mentionne que
les Etats parties doivent prendre des mesures nécessaires pour
I’élaboration et la mise en oceuvre des mesures administratives,
législatives, judiciaires et autres mesures pratiques relatives a la
protection ou au traitement des enfants touchés par des conflits armés,
tensions et troubles.®” Tout doit étre entrepris pour que les mesures ci-
dessus décrites soient élaborées et mises en ceuvre. Cette obligation de
protection est accompagnée de celle de respect.

Partant des obligations découlant de larticle 22, I'observation
générale sur 'article 22 indique qu’il revient aux Etats, en vue d’assurer
la mise en ceuvre du DIH, «de prendre immédiatement, délibérément,
concretement et de maniere ciblée, toutes les mesures législatives,
administratives et autres mesures possibles».”® C’est donc I'obligation
de respecter le DIH.

En effet, suivant I'observation générale sur l'article 22, 'obligation
de respecter impose de s’abstenir immédiatement de toute violation des
droits de l'enfant dont l'interdiction d’enrdlement ou d’utilisation
directe ou indirecte des enfants aux hostilités.®? Des restrictions sont
toutefois admises, dans 'optique d’assurer une protection continue et
efficace de I’article 22,7° moyennant la démonstration de leur nécessité,
de leur proportionnalité au regard du but légitime poursuivi. De cette
obligation, une mise en ceuvre de bonne foi du DIH et sans
discrimination est requise.”* Bien plus, I’«obligation de respecter», tout
comme celle de «faire respecter», le DIH comporte des devoirs positifs
et négatifs, comme vu précédemment. Clairement, elles imposent aux
Etats de prendre des mesures nécessaires.”?

Par ailleurs, il va sans dire que la présentation de l'obligation de
respecter est plus orientée vers les droits de ’homme que vers le DIH.

66  Comité africain sur les droits de 'enfant (n 3) para 43.
67  Comité africain sur les droits de I’enfant (n 3) para 44.
68  Comité africain sur les droits de I'enfant (n 3) para 45.
69  Comité africain sur les droits de I'enfant (n 3) paras 46-47.
70  Comité africain sur les droits de I’enfant (n 3) para 46.
71 Comité africain sur les droits de I’enfant (n 3) para 46.
72 Comité africain sur les droits de 'enfant (n 3) para 50.
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Cependant, 'obligation de respecter dont est question dans l'article
22(1) est celle de DIH. En effet, 'obligation de respecter le DIH
s'impose sans exception pour des interdictions absolues en DIH. C’est
seulement en dehors de la réglementation expresse ou des interdictions
du DIH que celui-ci permet aux parties a un conflit armé d’observer
I’équilibre entre la nécessité militaire et les exigences humanitaires.”3
Autrement dit, la nécessité militaire ne doit pas étre poursuivie au
détriment des exigences humanitaires et inversement. Ainsi, cette
présentation qui introduit le contréle de 1égalité, de 1égitimité et de
proportionnalité pour la validité des restrictions des droits humains n’a
pas de soubassement en DIH.

Bien plus, si l’article 22 doit étre lu a la lumiere de I'article 1er, cela
ne doit nullement faire perdre a cet article sa substance propre. En
effet, I'article 22(1) traite essentiellement de I’«obligation de respecter»
et de «faire respecter» le DIH applicable aux enfants affectés par les
conflits armés. Il n’est donc pas question de I'«obligation de respecter»
ou de «faire respecter» les droits contenus dans la comme le veut
logiquement ’article 1er. A ce sujet, 'observation générale sur I'article
22 entreprend une interprétation extensive. Celle-ci vaut également
lorsqu’elle traite du droit des enfants de ne pas étre utilisés
«directement ou indirectement» dans les hostilités.”# L’article 22(2) ne
retient que l'utilisation ou la participation «directe» des enfants aux
hostilités, contrairement a I’article 11(4) du Protocole de Maputo qui
retient largement la «participation» des enfants aux hostilités,
entendue comme la participation directe ou indirecte aux hostilités.

Il convient de préciser que les obligations de respecter et de faire
respecter les régles du DIH qu’impose 'article 22 sont plus complexes
que ce que présente son observation générale.”> 1l s’agit, en réalité,
d’'une porte ouverte de référence au DIH que fait un instrument des
droits de ’'homme. Ainsi pour tout dire, les obligations de «respecter»
et de «faire respecter» le DIH n’apparaissent pas pour la premiére fois
avec l'article 22. Les CG du 12 aofit 1949 et leur PA I les abordent.”® Bien
plus, suivant la Cour internationale de justice (CLJ), ces obligations «ne
découle[nt] pas seulement des Conventions elles-mémes, mais des
principes généraux du droit humanitaire dont les Conventions ne sont
que l'expression concréte».”” Les deux obligations vont au-dela de
celles relevant du droit international coutumier.”® Il s’agit, dans le cas
de la Charte africaine des droits et du bien-étre de I'enfant, de la

73 Voir N Melzer Guide interprétatif sur la notion de participation directe aux
hostilités en droit international humanitaire (2010) 81-82.

74  Comité africain sur les droits de I’enfant (n 3) para 47.

75  Lire avec intérét, Union interparlementaire et Comité international de la
Croix-Rouge Respecter et faire respecter le droit international humanitaire
(1999) 39-72

76  Lire avec intérét Abelungu (n 19) 134-137.

77 CIJ Affaire des Activités militaires et paramilitaires au Nicaragua et contre
celui-ci (Nicaragua c. Etats-Unis), Recueil (1986) 114, para 220; F Shaygan La
Compatibilité des sanctions économiques du Conseil de sécurité avec les droits de
Chomme et le droit international humanitaire (2008) 71.

78  Shaygan (n 77) 70.
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transposition et de 'adaptation des regles de DIH aux enfants dont font
mention également d’autres instruments des droits de ’homme.”9

En effet, larticle 1er commun aux CG et l'article 1(1) du PA I
imposent aux Etats non seulement l'obligation de respecter ces
instruments internationaux mais aussi de les faire respecter en toutes
circonstances. «[A] premiere vue, cette disposition peut paraitre
superfétatoire en ce qu’elle n’ajoute rien au principe général du droit
des traités, pacta sunt servanda [...].5° En réalité, il semble que les
auteurs de ces textes aient voulu a la fois rappeler la regle et y insister
[...]».5 Cette disposition est interprétée comme visant non seulement
le respect du DIH dans l'ordre interne mais aussi dans l'ordre
international.®® Suivant la CIJ, «[i]l résulte de cette disposition
Pobligation de chaque Etat partie a cette convention, qu’il soit partie ou
non a un conflit déterminé, de faire respecter les prescriptions des
instruments concernés».®3

La conception largement dominante reconnait I'existence dune
obligation étatique d’agir, afin d’amener un Etat a respe%ter ses
engagements au regard de la convention, en cas de violation.®4 Cette
conception se trouve confortée par le commentaire du CICR et attestée
dans la pratique étatique a travers les résolutions et avis des organes
onusiens dont le Conseil de sécurité des Nations unies, I’Assemblée
générale des Nations unies et la C1J.55Bien plus, différentes approches
— bilatérales ou multilatérales, régionales ou universelles — sont
adoptées dans la pratique des Etats pour remplir cette obligation de
«faire respecter» le DIH, dont des démarches discretes ou des
protestations, des dénonciations publiques, des pressions
diplomatiques, des mesures coercitives, des mesures de rétorsion,
etc.®® Bref, un certain nombre de mesures doivent étre prises si I'on
veut assurer le respect d%s obligations découlant du DIH tant au plan
interne qu’international.®” Pour cerner le caractére complexe ci-haut
mentionné, il y a lieu de comprendre que 'article 1** commun aux CG

79 Lire les article 38 (1) et 11 (1) respectivement de la Convention relative aux droits
de l'enfant et du Protocole a la Charte africaine des droits de 'homme et des
peuples relatif aux droits des femmes (Protocole de Maputo).

80  Voir l'article 26 de la Convention de Vienne sur le droit des traités.

81 G Niyungeko ‘La mise en ceuvre du droit international humanitaire et le principe
de la souveraineté des Etats’ (1991) 788 Revue internationale de la Croix-Rouge
114-115.

82 S Bula-Bula ‘Droit international humanitaire’ in Droits de 'homme et droit
international humanitaire. Séminaire de formation cinquantenaire de la DUDH
(1999) 169.

83 CIJ Conséquences juridiques de lédification dun mur dans le territoire
palestinien occupé, avis consultatif, Recueil (2004) 199-200, para 158.

84  F Dubuisson ‘Les obligations internationales de 1'Union européenne et de ses
Etats membres concernant les relations économiques avec les colonies
israéliennes’ (2013) 2 Revue belge de droit international 428.

85  Dubuisson (n 84) 429-432.

86 M Veuthey ‘L’'Union européenne et l'obligation de faire respecter le droit
international humanitaire’ in A-S Millet-Devalle (dir) L’'Union européenne et le
droit international humanitaire (2010) 196-197.

87  H-P Gasser Le droit international humanitaire: introduction (1993) 88-89. Voir
aussi M Deyra Le droit dans la guerre (2009) 163.
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(et larticle 1(1) du PA 1) «n’offre lui-méme aucune indication quant aux
mesures_ qui peuvent étre prises pour le mettre en
ceuvre».88L"identification de telles mesures devrait étre guidée par leur
licéité en droit international et, surtout, «par le souci d’efficacité c’est-
a-dire celui d’améliorer réellement le sort des victimes».®9

Cependant, il faut préciser que larticle 22 utilise I'expression
«mesures nécessaires» concernant l'interdiction d’enrdlement et de
participation directe des enfants aux hostilités.?® S’agissant de la
protection et du soin a administrer aux enfants affectés par un conflit
armé, une tension ou un trouble, le méme article fait usage des
«mesures possibles». Au sens de 'observation générale sur I'article 22,
les «mesures possibles» «font référence aux initiatives, aux
interventions et aux stratégies dont dispose I'Etat pour protéger et
s'occuper des enfants».9' 1l s’agit de mesures réalisables,”® ou
envisageables par les Etats pour protéger et prendre soin des enfants
victimes des conflits armés, des tensions et des troubles.93 Il existe
donc deux obligations distinctes, de résultat et de moyen.

Toutefois, s’il faut appréhender la question essentiellement sous
langle de DIH, au regard du développement entrepris ci-dessus,
lapplication des regles du DIH relatives aux enfants touchés par les
conflits armés exige des mesures nécessaires.

4 CONTENU ESSENTIEL DE L’ARTICLE 22 DE
LA CHARTE AFRICAINE DES DROITS ET DU
BIEN-ETRE DE I’ENFANT

Les obligations substantielles formant le contenu de larticle 22
concernent: le droit de ne pas étre torturé ou soumis a des traitements
cruels, inhumains ou dégradants; les enfants associés aux forces
armées et aux groupes armes; les abus, violence et exploitation sexuels;
le droit a la santé; le droit a 'éducation; les régles du DIH applicables
dans les conflits armés qui affectent I'enfant; les situations de conflits
armés internes, de tensions et de troubles; toutes les mesures
nécessaires; les hostilités; la participation directe aux hostilités; la
protection de la population civile dans les conflits armés; toutes les
mesures possibles.

L’article 22 étant composé de trois paragraphes, il aurait été
souhaitable que le contenu de chacun de ces paragraphes soit
graduellement présenté: premiérement, 'obligation de «respecter» et

88  CICR ‘Protection des victimes de la guerre’ Préparation de la Réunion du Groupe
d’experts intergouvernemental pour la (Frotection des victimes de la guerre,
Geneve 23-27 janvier 1995, Suggestions du CICR, Geneve, avril 1994, 809 RICR
(septembre-octobre 1994) 478.

89  CICR (n 88) 478.

90  Lire l'article 22(2) de la Charte de droit de ’enfant.

91 Comité africain sur les droits de ’enfant (n 3) para 91.
92  Comité africain sur les droits de 'enfant (n 3) para 91.
93  Comité africain sur les droits de I’enfant (n 3) para 71.
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celle de «faire respecte» les «régles de droit international humanitaires
applicables aux conflits armés qui affectent particuliérement les
enfants». Ensuite, 'examen des «mesures nécessaires» relatives a
I'interdiction d’«enr6lement» et de «participation directe» des enfants
aux «hostilités» devait intervenir. Enfin, il aurait été utile d’expliciter
les «obligations de droit international humanitaire relatives a la
protection de la population civile» en cas de «conflit armé», de méme
que des «mesures possibles pour la protection et le soin des enfants
affectés par de conflits armés, de «tensions» ou «troubles civils». Et
dans cet exercice de détermination du contenu matériel de I'article 22,
lobservation générale sur larticle 22 devait expliciter toutes les
expressions ci-dessus mises en exergue voire toutes autres utiles.

Par ailleurs, il importe de relever que l'approche utilisée pour
analyser le contenu du «droit de ne pas étre torturé ou soumis a des
traitements cruels, inhumains ou dégradants»,%4 ou & des «abus,
violence et exploitation sexuels»,% du «droit 4 la santé»%%et du «droit
a I'éducation»?” est essentiellement celle des droits de ’homme. Le
DIH dont les obligations devaient étre étudiées est relégué en seconde
zZone.

A cet égard, il faut rappeler que larticle 22 appréhende les
obligations de DIH applicables aux conflits armés affectant les enfants.
Il n’est donc pas question de reconduction des obligations des droits de
I’homme applicables naturellement en tout temps dont le contexte de
conflit armé. Il est plutét question d’application d’une lex specialis, le
DIH.

En effet, au sujet du droit de ne pas étre torturé ou soumis a des
traitements cruels, inhumains ou degradants, I'observation générale
sur I'article 22 reprend en somme le contenu de I'article 16 de la Charte
africaine des droits et du bien-étre de I'enfant. Ainsi, elle rappelle que
différentes dispositions du méme instrument (articles 16, 27 et 29)
protégent les enfants contre toute forme de tortures, traitements
inhumains et dégradants.9° Et cette protection, affirme-t-elle, se trouve
renforcée en DIH dont la CG IV?9 sans citer les dispositions. En vertu
de la Charte africaine des droits et du bien-étre de 'enfant (art 16), les
Etats parties doivent prendre des mesures législatives, administratives,
sociales et éducatives spécifiques pour rendre effective cette protection.
Cest dans ce sens que la mise en place des unités spéciales de
surveillance pour «prévenir, identifier, signaler, enquéter, traiter et
assurer le suivi des enfants [affectés]»1°C devrait étre effectuée. Une
unité spéciale devrait aussi étre organisée dans le cadre des troupes en
mission pour des enquétes et des collectes des preuves se rapportant
aux violations des droits des enfants et lutter contre la violence, les abus

94  Comité africain sur les droits de 'enfant (n 3) paras 54-57.
95  Comité africain sur les droits de I’enfant (n 3) paras 64-65.
96  Comité africain sur les droits de 'enfant (n 3) paras 66-71.
97  Comité africain sur les droits de I'enfant (n 3) paras 72-82.
98  Comité africain sur les droits de I’enfant (n 3) para 54.
99  Comité africain sur les droits de I'enfant (n 3) para 54.
100 Comité africain sur les droits de I'enfant (n 3) para 55.
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et I'exploitation sexuels.’®! Cela vaut de méme pour des mécanismes
nationaux d’intervention rapide pour la prévention des actes de
tortures ou des traitements cruels, inhumains et dégradants et de
sécurisation notamment des écoles, les lieux de culte, hopitaux.'©?

Concernant les enfants associés aux forces armées et aux groupes
armés, adoptant une approche de vyictimisation de !enfant,
Pobservation générale retient que les Etats doivent prendre des
mesures nécessaires contre la détention et la poursuite des enfants du
fait de leur participation aux groupes armés ou terroristes. La
détention, étant contraire a I'intérét supérieur de I'enfant, le transfert
des enfants vers les autorités civiles de protection en vue de leur
réhabilitation ou réinsertion dans la société est a privilégier.'3
L’égalité d’acces a 'aide a la réintégration doit étre garantie aux garcons
et aux filles.'4 Une formation sur la protection de I'enfance au
personnel militaire est requise.'®® Les crimes sur les enfants doivent
étre enquétés et poursuivis.'®® Les enfants bénéficieront dun
traitement spécial moyennant les programmes de désarmement, de
démobilisation et de réintégration (DDR).'°7 La justice spécialisée pour
elllfan’g%, sauvegarde de I'intérét supérieur de I'enfant, doit étre mise en
place.

Des mesures examinées au sujet du droit de ne pas étre torturé ou
soumis a des traitements cruels, inhumains ou dégradants doivent
également étre reconduites pour les cas dabus, de violences et
d’exploitation sexuels sur les enfants.'®? En effet, suivant 'observation
générale sur larticle 22, «la protection contre la torture ou les
traitements cruels, inhumains et dégradants, doit étre interprétée
comme incluant le viol et la violence sexuelle»."© Cela vaut également,
dans le cas des conflits armés, pour la détention des enfants par des
groupes armés tant étatiques que non étatiques et les abus sexuels.!!

Par ailleurs, les termes utilisés dans le cadre de l’article 22 font
essentiellement part des obligations positives. Ainsi, au lieu d’étre plus
détaillé dans le cadre du «droit de ne pas étre torturé ou soumis a des
traitements cruels, inhumains ou dégradants» ou d’«abus, exploitation
et violence sexuels» — obligations principalement négatives et
secondairement positives — 'observation générale sur I'article 22 devait
orienter son raisonnement dans le sens de «traitement humain» des
enfants. Dans ce cadre, considéré comme une personne affectée par le
conflit armé, I'enfant bénéficie d’'un ensemble de dispositions des CG et

101 Comité africain sur les droits de I’enfant (n 3) paras 57 & 71.
102 Comité africain sur les droits de I'enfant (n 3) paras 57 & 71.
103 Comité africain sur les droits de I’enfant (n 3) para 58.

104 Comité africain sur les droits de I'enfant (n 3) para 63.

105 Comité africain sur les droits de 'enfant (n 3) para 61.

106 Comité africain sur les droits de I’enfant (n 3) para 61.

107 Comité africain sur les droits de I'enfant (n 3) para 58.

108 Comité africain sur les droits de I'enfant (n 3) paras 60-62
109 Comité africain sur les droits de I'’enfant (n 3) paras 64-65.
110 Comité africain sur les droits de I'enfant (n 3) para 65.

111 Comité africain sur les droits de I'enfant (n 3) para 65.
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de leurs PA qui imposent généralement aux parties de lui accorder, a
I'instar d’autres personnes civiles, un «traitement humain» — entendu
comme «le minimum de ce qui doit étre réservé a I'individu pour qu’il
puisse mener une existence acceptable»!? — en toutes circonstances!!3
et de le protéger contre tout acte pouvant porter atteinte a sa vie et a son
intégrité physique et morale. Se trouvant affecté par des tensions ou des
troubles civils, les obligations des droits de 'homme lui seront
appliquées afin d’assurer ce «traitement humain». Une protection
spéciale serait également réservée aux enfants au regard de leurs
vulnérabilités. Les filles, particulierement vulnérables des abus,
violences et exploitations sexuels, par exemple, mériteraient encore
une prise en charge plus adéquate.''*

Il faudrait faire observer que les articles 16 et 27 de la Charte
africaine des droits et du bien-étre de l’enfant se consacrent
respectivement a la «protection contre l'abus et les mauvais
traitements» et a '«exploitation sexuelle». Les analyser dans le cadre
de larticle 22 fait perdre a celui-ci son autonomie. Les droits de
I’homme s’appliquant en temps de conflit armé, toutes les dispositions
de la Charte africaine des droits et du bien-étre de l'enfant s’y
appliquent donc indépendamment de l'article 22.

Au sujet du droit a la santé, I'observation générale reconduit en
réalité I'application de I’article 14 de la Charte africaine des droits et du
bien-étre de I'enfant en période de conflit armé. Cest donc 'obligation
des Etats de prendre des mesures nécessaires pour assurer le droit de
I'enfant de «jouir du meilleur état de santé physique, mentale et
spirituelle possible»''> en temps de conflits armés. A cet égard, la
logique des droits de ’'homme reste trés affirmée’® au point de ne pas
cerner véritablement la différence avec le DIH. Cependant, sous 'angle
du DIH, l'observation générale souligne que «l'importance de la
protection du droit & la santé exige la protection des hopitaux»'7 et que
les préoccupations de santé des enfants s’averent éminentes en conflits
armés.’’® Ceci a tout son sens si 'on sait que les conflits armés
n’annihilent pas la mise en ceuvre du droit de I'enfant, mais attestent de
la nécessité des Etats d’assurer sa mise en ceuvre en pareilles
circonstances.!!9 Ce droit concerne non seulement les «enfants civils»,
mais également ceux impliqués dans les conflits armés. Un intérét
particulier devra étre réservé aux fillettes qui sont gravement affectées
en pareilles périodes.’?° Les Etats parties ont donc l'obligation de
veiller a laccés aux soins de santé reproductive et a un soutien
psychosocial par les victimes de violences et exploitations sexuelles.'*!

112 J Pictet Les principes du droit international humanitaire (1966) 31.

113 H P Gasser ‘Protection of the civilian population’ in D Fleck (ed) The handbook of
humanitarian law in armed conflicts (1995) 216-217.

114  Comité africain sur les droits de I'enfant (n 3) 19-20, paras 68-69.

115 Comité africain sur les droits de 'enfant (n 3) para 66.

116  Lire religieusement Comité africain sur les droits de I'enfant (n 3) paras 66-71.
117 Comité africain sur les droits de I'enfant (n 3) para 66.

118 Comité africain sur les droits de 'enfant (n 3) para 66.

119  Comité africain sur les droits de I'enfant (n 3) para 53.

120 Comité africain sur les droits de I'enfant (n 3) para 67.
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La satisfaction de ce droit exige également des Etats des mesures
préventives idoines et adaptées aux conflits armés.'??

L’observation générale n’arrive donc pas a établir clairement et
distinctement les implications juridiques des obligations des Etats
parties selon qu’on se situe en DIH ou en DIDH. C’est essentiellement
lalogique du DIDH qui est ici en application, en dépit de la référence ci-
dessus faite au DIH. Ainsi, il aurait été possible d’appréhender, sous
l’angle de DIH, les obligations des parties aux conflits armés en rapport
avec la protection générale et spéciale de la santé des enfants,'®3 par
exemple, I’examen des principes d’inviolabilité des blessés, malades et
naufragés; d'immunité du personnel et des installations sanitaires et du
droit d’accés aux victimes s’agissant des enfants affectés par les conflits
armés. Il en va de méme de I’étude du droit des parties au conflit de
créer sur leurs propres territoires ou sur les territoires occupés des
zones et localités sanitaires et de sécurité pour mettre les enfants de
moins de 15 ans a l'abri des effets de la guerre;'4 de l'obligation
d’évacuation des enfants d’une zone assiégée ou encerclée*>5 ou encore
de celle de recueillir et de prodiguer des soins aux «enfants» blessés,
malades et naufragés.'?

En revanche, concernant le droit a l'éducation, il est remarquable
que lobservation générale sur larticle 22 entreprenne une
interprétation véritablement du DIH sans ignorer le DIDH. En effet,
elle mentionne au préalable I'obligation des Etats parties de garantir a
tout enfant son droit a ’éducation méme en temps de conflit armé.*?”
Cette obligation entraine plusieurs implications juridiques que
I'observation générale analyse sous ’angle de DIH,'°® d’abord et du
DIDH,'29 ensuite.

Sous I'angle du DIH, garantir a tout enfant son droit a ’éducation
implique notamment I'interdiction lors de conflits armés d’attaques
contre les établissements scolaires, les éléves et le personnel
éducatif,’3° lesquels ne sont pas des objectifs militaires.'3' Les
violences sexuelles, les enlévements, les recrutements forcés des éléves,
les harcelements et menaces a I’encontre des enseignants, des parents
et des éléves sont donc interdits.'32 Dans le méme sens, 'observation
générale mentionne les dispositions des CG et PA I qui se rapportent a

121 Comité africain sur les droits de ’enfant (n 3) 68-69.

122 Comité africain sur les droits de 'enfant (n 3) para 69.

123  Lire, par exemple, les articles 13 426 delaCGIV; 10 a31du PAT et 7a 12 du PAIL

124 Article 14 dela CGIV.

125 Article 17 de la CGIV.

126 Lire, par exemple, l'article 17 du PA L.

127  Comité africain sur les droits de 'enfant (n 3) 20, para 72.

128 Comité africain sur les droits de 'enfant (n 3) paras 72-78.

129 Comité africain sur les droits de I’enfant (n 3) paras 79-82.

130 gorgité africain sur les droits de I'’enfant (n 3) para 72; paras 21-22, paras 75, 76
78.

131  Comité africain sur les droits de I'enfant (n 3) para 75.

132 Comité africain sur les droits de 'enfant (n 3) para 76.
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la «nécessité de protéger 'acces a '’éducation» dans les conflits armés
internationaux'33ou internes.34

En DIDH, 'observation générale indique que la réalisation du droit
a 'éducation garanti par l'article 11 de la Charte africaine des droits et
du bien-étre de 'enfant exige des Etats 'égalité des chances et des
institutions appropriées.'3> Les Etats sont encouragés a faire du droit a
I’éducation «un outil pour respecter, protéger et réaliser le
développement holistique des enfants dans les conflits armés».'3
Méme lors de conflits armés, le mariage forcé ou la grossesse ne
peuvent constituer des motifs d’empéchement du droit a I’éducation
aux filles.'37Enfin, sous I'angle de DIDH, les attaques ou destruction
des écoles ont pour effet de priver les enfants de leur droit a
I’éducation.’3

Le point relatif aux régles du DIH applicables dans les conflits
armés qui affectent Uenfant traite de la protection spéciale des enfants
en conflits armés. Il se contente d’indiquer, avec quelques exemples,
que le DIH impose une protection spéciale aux enfants en conflits
armés,'39 sans expliquer le fondement de cette protection spéciale.
Ainsi, il aurait été important d’indiquer préalablement que les enfants
bénéficient d'une protection générale réservée a toute personne en
situation de conflits armé. La protection spéciale leur est accordée sur
fondement de leurs vulnérabilités particulieres'4° en plus de celle-1a. A
ce titre, le DIH se référe «a plusieurs reprises a 'age de quinze ans
comme Aage limite au-dessous duquel l'enfant doit jouir d’une
protection spéciale. Il est généralement admis qu’au-dessus de quinze
ans le développement des facultés de l'enfant sont telles que des
mesures spéciales ne s'imposent pas systématiquement avec la méme
nécessité». 4!

Sous le point relatif aux situations de conflits armés internes, de
tensions et de troubles,*4* 'observation générale tente de définir et de
distinguer les conflits armés internes, les tensions et les troubles civils.
A cet égard, elle reste peu claire, pas fouillée et perplexe. Elle ne tient
nullement compte de la jurisprudence sur ces questions et de son
évolution, ni de la doctrine abondante, notamment I'important

133 Comité africain sur les droits de 'enfant (n 3) para 73.
134 Comité africain sur les droits de 'enfant (n 3) para 74.
135 Comité africain sur les droits de I'enfant (n 3) para 79.
136  Comité africain sur les droits de I'enfant (n 3) para 8o.
137  Comité africain sur les droits de 'enfant (n 3) para 81.
138 Comité africain sur les droits de I'enfant (n 3) para 82.
139 Comité africain sur les droits de 'enfant (n 3) para 83.

140 KM Chenut ‘La protection des enfants en temps de conflit et le phénomene des
enfants-soldats’ in J-M Sorel & C-L Popescu (dirs) La protection des personnes
vulnérables en temps de conflit armé (2010) 168.

141 MT Dutli ‘Enfant-combattants prisonniers’ (1990) 785 Revue internationale de la
Croix-Rouge 458.

142 Comité africain sur les droits de 'enfant (n 3) para 84.
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commentaire du CICR pour ne citer qu’un seul article de la doctrine.'#3
Elle ne fait nullement allusion a la définition du «conflit armé interne»
selon que l'on se situe sous l'article 3 commun aux CG de 1949 ou sous
le PA II. Elle finit par confondre les tensions et les conflits armés. 44

En revanche, l'observation générale sur l'article 22 est explicite
quant au contenu de «toutes les mesures nécessaires» qu’il développe
dans ses paragraphes 85 et 87. Elle y indique des mesures qui éviteront
le recrutement ou I'enrdlement des enfants et leur participation directe
aux hostilités.’45 Elle précise que «[l]e concept de toutes les mesures
nécessaires, est utilisé dans le contexte de la nécessité de veiller a ce
qu'un enfant ne participe pas directement aux hostilités et ne soit pas
enrolé pour y prendre part».'4° Ainsi, a travers 'expression «toutes les
mesures nécessaires», il importe de mentionner que la Charte africaine
des droits et du bien-étre de 'enfant fait référence a une obligation de
résultat, identique a la fois pour l'interdiction de recrutement ou
d’enr6lement des enfants (personne de moins de 18 ans) et de leur
participation directe aux hostilités.’4” En cela, elle différe, par exemple,
de la Convention relative aux droits de l'enfant qui contient aux
paragraphes 2 et 3 de son article 38 «respectivement une obligation de
moyen concernant l'interdiction de la «participation directe» des
enfants de moins de 15 ans aux hostilités et une obligation de résultat a
propos de linterdiction de recrutement ou d’enrdlement de ces
enfants».'4

Au sujet du contenu du terme hostilités, I'observation générale sur
l'article 22 accorde une définition compréhensible et pratique.'49 En
résumé, les hostilités s’appréhendent comme des actes de violences ou
d’opérations militaires auxquels recourent les forces armées ou groupes
armés.’>® Cette définition rejoint celles que dévelogpent le
Dictionnaire de droit international yublic151 et le CICR'? voire la
jurisprudence pénale internationale.'3

Cependant, I'observation générale demeure simpliste, imprécise et
moins claire concernant le contenu a réserver a la participation directe
aux hostilités,'>4 notion fortement développée en jurisprudence.

Au sujet de la protection de la population civile dans les conflits
armés, I'observation générale fait mention, en réalité, de 'application

143 Il s’agit de S Vité ‘Typologie des conflits armés en droit international humanitaire:
concepts juridiques et situations réelles’ (2009) 91(873) Revue internationale de
la Croix-Rouge 69-94, 74.

144 Comité africain sur les droits de I’enfant (n 3) para 84.

145 Comité africain sur les droits de I'enfant (n 3) paras 85-87.

146  Comité africain sur les droits de I'enfant (n 3) para 85.

147 Abelungu (n 19) 205.

148  Abelungu (n 19) 204-205.

149 Comité africain sur les droits de 'enfant (n 3) para 88.

150 Comité africain sur les droits de I’enfant (n 3) para 88.

151  Voir J Salmon (dir) Dictionnaire de droit international public (2001) 550.

152 Voir Commentaire de 'article 51(3), du PA I, 633, para 1942 disponible sur https:/
/ihl-databases.icrc.org/applic/ihl/dih.nsf/Comment.xsp?action=openDocument
&documentIld=F18532328D8075E0C12563BD002D9397 (Source consultée le
20 mai 2021) et N Melzer (n 85) 45-46.
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de la lex specialis dans les conflits armés, tensions et troubles. A chaque
situation, il faudrait appliquer les régles idoines — de DIH ou de DIDH
— correspondant.

5 CONCLUSION

L’observation générale sur I'article 22 entend guider et éclairer les Etats
parties sur linterprétation et I'application de cette disposition. Elle
dégage des mesures relatives a la protection ou au traitement des
enfants en situations de conflit armés, tensions et troubles civils.
Cependant, son texte pose quelques problemes, d’ou le sens des
critiques apportées par la présente réflexion.

Aprés la présentation générale de l'observation générale sur
larticle 22 accompagnée des commentaires critiques, deux de ses
points ont particulierement retenu ’attention de cette étude: la «nature
des obligations de I’Etat partie dans le contexte des enfants et des
conflits armés» et le «contenu essentiel de I'article 22».

En effet, traitant de l’effet utile de I'article 22 dans une approche
centrée sur 'enfant et sur ses droits, le point sur la «nature des
obligations de I’Etat partie dans le contexte des enfants et des conflits
armé» souligne les caracteres interdépendant et indivisible qui existent
entre 'article 22, les principes fondamentaux et les autres dispositions
de la Charte africaine des droits et du bien-étre de I'enfant. Il examine,
en réalité, les obligations des Etats en cas de conflits armés, de tensions
et de troubles civils. Ces obligations sont celles de protection ou de
traitement des enfants, de prévention des violations de leurs droits, et
celles de respecter et de faire respecter le DIH. Si les deux premiéres
s'imposent dans tous ces contextes, cependant les deux dernieres
concernent essentiellement les conflits armés. La mise en ceuvre de ces
obligations exige des mesures appropriées que mentionne I'observation
générale.

Quant au «contenu essentiel de l'article 22», il se rapporte a
I'examen des éléments suivants: le droit de ne pas étre torturé ou
soumis a des traitements cruels, inhumains ou dégradants; les enfants
associés aux forces armées et aux groupes armés; les abus, violence et
exploitation sexuels; le droit a la santé; le droit a I’éducation; les regles
du DIH applicables dans les conflits armés qui affectent ’enfant; les
situations de conflits armés internes, de tensions et de troubles; toutes

153 Lire CPI Le Procureur c. Thomas Lubanga Dyilo, affaire ICC-01/04-01/06,
jugement du 14 mars 2012, 311, para 622; TPIR, Le Procureur c. Jean-Paul
Akayesu, affaire ICTR-96-4-T, jugement, Chambre de premiere instance I,
2 septembre 1998, 255, para 629; TPIR, Le Procureur c. Ignace Bagilishema,
affaire ICTR-95-1A-T, jugement, Chambre de premiére Instance I, 7 juin 2001,
para 104; TPIR, Le Procureur c. Laurent Semanza, affaire ICTR-97-20-T,
jugement et sentence, Chambre de premiére Instance III, 15 mai 2003, 101, para
366; TPIR, Le Procureur c. Georges Anderson Nderubumwe Rutaganda, aftaire
ICTR-96-3-T, jugement et sentence, Chambre de premiére instance I, 6 décembre
1999, para 100 et TPIR, Le Procureur c. Alfred Musema, ICTR-96-13-T, jugement
et sentence, Chambre de premiére instance I, 27 janvier 2000, para 279.

154 Comité africain sur les droits de 'enfant (n 3) para 89.
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les mesures nécessaires; les hostilités; la participation directe aux
hostilités; la protection de la population civile dans les conflits armés;
et toutes mesures possibles. Pour les différents droits examinés sous ce
cadre, c’est 'orientation essentiellement des droits de 'homme qui est
suivie, a I'exception du droit a ’éducation. Ces regles et concepts
importants sont appréhendés avec une faiblesse d’études de 1’évolution
jurisprudentielle, de la pratique des Etats et de la doctrine.

Par ailleurs, I'observation générale sur l'article 22 n’arrive pas
toujours a établir clairement et distinctement les implications
juridiques des obligations des Etats parties selon qu’on se situe en DTH
ou en DIDH. En effet, méme si I’article 22 doit étre lu a la lumiére de
larticle 1er, cela ne veut nullement dire qu’il doit étre vidé de toute sa
substance propre. L’article 22(1) traite essentiellement des obligations
de «respecter» et de «faire respecter» le DIH applicable aux enfants
affectés par les conflits armés. En dépit de l'interdépendance et de
I'indivisibilité des droits ci-haut soulignées, il n’est pas question dans
cette disposition de «respecter» ou de «faire respecter» les droits
contenus dans la Charte africaine des droits et du bien-étre de I'enfant
dans leur ensemble, mais le DIH. Ainsi, I'interprétation entreprise par
Pobservation générale sur l'article 22 est extensive. Cette extensivité est
aussi remarquable lorsqu’elle traite du droit des enfants de ne pas étre
utilisés «directement ou indirectement» dans les hostilités. En effet,
seule linterdiction de la participation «directe» des enfants aux
hostilités est retenue par l'article 22(2). Il va sans dire que cette
interprétation extensive se confond avec larticle 1er de la Charte
africaine des droits et du bien-étre de 'enfant et fait perdre a l'article 22
sa substance propre.

En outre, l'observation générale retient les restrictions des droits de
larticle 22 moyennant la démonstration de leur nécessité et de leur
proportionnalité au regard du but légitime poursuivi. Une telle logique
de DIDH est inopérante en DIH en l'espece. Car l'obligation de
respecter le DIH s’impose sans exception pour des interdictions
absolues en DIH. Cest seulement en dehors de la réglementation
expresse ou des interdictions du DIH que I’équilibre entre la nécessité
militaire et les exigences humanitaires est possible.

Il faudrait dire qu’en réalité les obligations de respecter et de faire
respecter les régles du DIH qu’impose I'article 22 sont plus complexes
que ce que présente 'observation générale sur 'article 22. La licéité du
droit international et le souci d’amélioration du sort des enfants
demeurent les seuls guides de I'identification de ces mesures.

L’article 22 étant composé de trois paragraphes, il aurait été
souhaitable que le contenu de chacun de ces paragraphes soit
graduellement présenté. Ainsi, il devait étre présenté premiérement
Pobligation de «respecter» et celle de «faire respecter» les «régles de
droit international humanitaires applicables aux conflits armés qui
affectent particulierement les enfants». Ensuite, 'examen des
«mesures nécessaires» relatives a I'interdiction d’«enrélement» et de
«participation directe» des enfants aux «hostilités» devait intervenir.
Enfin, il aurait été utile d’expliciter les «obligations de droit
international humanitaire relatives a la protection de la population
civile» en cas de «conflit armé», de méme que des «mesures possibles
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pour la protection et le soin des enfants affectés par de conflits armés,
de «tensions» ou «troubles civils»». Dans cet exercice de
détermination du contenu matériel de larticle 22, l’observation
générale sur larticle 22 devait expliciter toutes les expressions ci-
dessus mises en exergue voire d’autres. Bien que la détermination de ce
contenu soit effectuée, mais le registre du DIDH reste dominant par
rapport au DIH.
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d’activités socio-économiques. L’article soutient que le recours a la philosophie
africaine dans le processus d’interprétation garantira la jouissance individuelle et
collective des droits socio-économiques des peuples d’Afrique tels qu’ils sont compris
dans le contexte africain. Cependant, les organes de surveillance d (%a Charte africaine
n‘ont pas appliqué efficacement cet important outil d’interprétation dans leur
jurisprudence sur les droits socio-économiques.
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5

1 INTRODUCTION

The African Charter on Human and Peoples’ Rights (African Charter),
like other human rights instruments, formulates socio-economic rights
broadly. This formulation is characterised by lack of an exhaustive
elaboration of rights’ meaning, scope and content. As such, the
meaning, scope and content of socio-economic rights in the African
Charter as envisaged by its drafters require a holistic interpretation that
engages different interpretative tools. While the author paid substantial
attention to relevant interpretative tools elsewhere, this article focuses
on African philosophy. The article focuses on how the interpretation of
socio-economic rights can benefit from African philosophy. Thusfar,
little has been explored on the potential and implications of African
philosophy for developing the meaning, scope and content of socio-
economic rights.

The Preamble to the African Charter stipulates the member states’
commitment to promoting the African philosophy. It declares states’
consideration of the virtues of African historical tradition and values as
sources and reflection of the African human rights concept The
preamble acknowledges that the enjoyment of the rights in the African
Charter requires the performance of duties by everyone.3 Founded on

1 African Charter on Human and Peoples’ Rights (1981) OAU CAB/LEG/67/3/
rev 5, 21 ILM 58 (1982) African Charter) adopted on 27 June 1981 and entered
into force on 21 October 1986.

2 Preamble to the African Charter paras 5-6.
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these principles of collectiveness and togetherness of Africa’s people,
African philosophy has the potential to enrich the meaning, scope and
content of socio-economic rights and enable individuals to commune
with others in all spheres of socio-economic activities. However, the
supervisory organs of the African Charter has not effectively applied
this significant interpretive tool in its socio-economic rights
jurisprudence. The article argues that engaging African philosophy in
the interpretative process will guarantee everyone’s enjoyment of
socio-economic rights to Africa’s people as understood in the African
context.

The article has seven sections, of which this introduction is the first.
The second section shows the legal basis for the application of African
philosophy in the interpretative process. The third section discusses the
meaning and debates surrounding the existence of African philosophy.
The fourth section analyses the implications of African philosophy for
interpretation of socio-economic rights. The analysis of the socio-
economic rights jurisprudence of the African Commission and the
African Court regarding their application of African philosophy in
interpreting these rights is explored in section five. Section six suggests
the way forward that can assist the supervisory organs of the Charter in
engaging African philosophy to interpret socio-economic rights.
Section seven concludes this article.

2 LEGAL BASIS FOR APPLICATION OF
AFRICAN PHILOSOPHY IN INTERPRETING
SOCIO-ECONOMIC RIGHTS IN THE
AFRICAN CHARTER: TELEOLOGICAL
APPROACH

The teleological approach is one of the major approaches to treaty
interpretation. The other two are the textual approach, and the
‘intention of the parties’ approach. The teleological approach emerged
in international law in 1935 through article 19(a) of the Harvard Draft
Convention on the Law of Treaties (Harvard Draft),* as formulated by
the Harvard research in international law programme and elaborated
in Fitzmaurice’s 1951 classification on approaches to treaty
interpretation and then codified in the Vienna Convention.

The teleological approach considers the object and purpose of a
treaty as the main element in its interpretation. The object and purpose
of a treaty is established through a range of other significant elements
from within and outside the treaty in question. These elements include
the treaty’s historical background and preparatory work; the
subsequent conduct of the parties in applying the provisions of the
treaty; and conditions prevailing at the time the treaty is interpreted.®

3 Preamble to the African Charter para 7.

4 Art 19(a) of the Draft Convention on the Law of Treaties (1935) 29 American
Journal of International Law Supp 971.
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Other elements include the entire treaty, the relevant international,
regional and national legal instruments and jurisprudence, and the
principle of effectiveness.

In establishing the object and purpose of a treaty concerning
provisions being interpreted, the teleological approach considers the
treaty as a whole. Considering a treaty, as a whole requires interpretive
organs to engage its preamble and other relevant provisions within a
treaty to assign meaning to the provisions in question.® The preamble
is composed of two characteristics, namely interpretive and binding
characters. Regarding its interpretive character, a treaty’s preamble
enshrines and elaborates its object and purpose.” This inclusion
renders a useful interpretative tool for meaning elaboration of treaty
provisionsgas well as clarifying the context in which such provisions are
construed.® The preamble, when applied as an interpretive aid,
becomes binding just like any other treaty provision.? It is for this
reason that parties’ statements contained in the preamble to the treaty
must be treated as relevant when interpreting the treaty in question.’

In the context of the African Charter, this element enables the
interpretive organs to consider a range of preambular statements
including the notion of African philosophy as the relevant interpretive
tools to elaborate the meaning, scope, and content of the socio-
economic rights. Therefore, the interpretation of socio-economic rights
in the African Charter should engage among other interpretive tools
African philosophy. The focus on African philosophy in this article does
not necessarily mean to underestimate other interpretive tools. This
article mainly focuses on African philosophy because its interpretative
potential has not been efficiently explored in the socio-economic rights
jurisprudence of the supervisory organs compared to other
interpretative tools.

3 AFRICAN PHILOSOPHY: MEANING AND
DEBATES SURROUNDING ITS EXISTENCE

There is a scholarly debate concerning the existence of African
philosophy. Hountondji rejects the existence of African philosophy on
the ground that it is not in written literature. According to her, the
African philosophy is a ‘set of texts written by Africans and described as
philosophical by their authors’.!! She argues that lack of literature on an

5 As above.

6 See also art 31(2) of the Vienna Convention.

7 GG Fitzmaurice ‘The law and procedure of the International Court of Justice:
treaty interpretation and certain other treaty points’ (1951) 28 British Yearbook of
International Law 25

8 Fitzmaurice (n 7) 25.

9 G Fitzmaurice ‘The law and procedure of the International Court of Justice: treaty

interpretation and certain other treaty points’ (1957) 33 British Yearbook of
International Law 229.

10 Fitzmaurice (n 9) 229.
11 PJ Hountondji African Philosophy: myth and reality (1983) 33.



(2021) 5 African Human Rights Yearbook 27

African philosophy ‘prevents its integration into a collective theoretical
tradition” and from ‘taking its place in history as a reference point
capable of orienting future discussion’.'® Maurier denies the existence
of African philosophy on the basis that it does not satisfactorily meet
the three criteria required for the existence of genuine philosoph}f
namely, that it should be reflective, rational, and systematic. 3
Bodunrin rejects the existence of African philosophy on the basis that it
is wrong to argue that African philosophy is centred on an individual’s
collective nature. According to him, since philosophy is studied through
examining the thoughts of an individual, the African conception of
philosophy based on the collective nature of individuals is based on an
incorrect conception.'* He argues that this view of an African
philosophy merely portrays a specific system of thought of a particular
African community.'?

It is wrong to rely exclusively on the existence of philosophical
literature and philosophers as the sole justification for the existence of
African philosophy. The denial of the existence of African philosophers
implies the denial of the existence of African people who can reflect and
conceptualise their experiences.'® Apart from published literature,
philosophical information can be found through other undocumented
sources, like stories. Although the subject of philosophy is established
through a systematically identifiable body of literature, as developed by
philosophers, this proof can be difficult as there is no work by
individual African philosophers similar to ‘Aristotle’s Metaphysics,
Hume’s Treatise of human nature, or Kant’s Critique of pure reason’.'”
It is genuine to assume that the existence of a particular philosophy
largely depends on published literature.’® However, it is wrong to
assume that written literature is an exclusive means to substantiate the
existence of philosophy.'® African philosophy can be found through
stories, oral tradition, and social institutions, as well as the writings of
scholars.?® For example, ubuntu, as an African philosophical concept,
was expressed through songs and stories.?! As such, African philosophy
exists and that ‘its tenets may 1e§itimately be found in the types of
literature mentioned earlier’.®® African philosophy can be
demonstrated through the cultures, experiences, and mentalities of
Africans, which shape their societies.?3 If the scepticism concerning the

12 Hountondji (n 11) 106.

13 H Maurier ‘Do we have an African philosophy?’ in RA Wright (ed) African
philosophy: an introduction 3 ed (1984) 26.

14 PO Bodunrin ‘The question of African philosophy’ in RA Wright (ed) African
philosophy: an introduction 3 ed (1984) 11.

15 Bodunrin (n 14) 1.

16 K Appiagyei-Atua ‘A rights-centred critique of African philosophy in the context of
development’ (2005) 2 African Human Rights Law Journal 346.

17 RA Wright ‘Investigating African philosophy’ in RA Wright (ed) African
Philosophy: an introduction 3 ed (1984) 50.

18  Wright (n 17) 51.

19 Wright (n 17) 51.

20  Wright (n 17) 51.

21 A Shutte Ubuntu: an ethic for a new South Africa (2001) 9.

22  Wright (n 17) 51.
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existence of African philosophy is based on historical reasons (namely,
that there have been no renowned African philosophers) then such a
doubt is wrong. The existence of African philosophy can be established
through common social values in African communities, which lay the
foundation for African philosophy.?4

The foundation of African philosophy is the collective way of living
in African societies. African philosophy is founded in the phrase ‘T am,
because we are, and since we are, therefore I am’.>> This phrase
demonstrates that African philosophy is built on the collective nature of
humans, rather than on an individual. African philosophy is
characterised by the relationship that an individual maintains with
others in the community.® Similarly, President Senghor acknowledges
that African philosophy considers individuals as part and parcel of the
community in the sense that the individual and the community are
inseparable.?”

The African philosophy accordingly refers to an individual as a
person who is responsible to the entire community for the realisation of
his or her rights. ‘The African conception of man is not that of an
isolated and abstract individual, but an integral member of a group
animated by a spirit of solidarity’.28 Therefore, African philosophy is
guided by values of collectiveness, humanism, togetherness,
corporation, responsibility, and interdependence. African philosophy
refers to the ‘fundamental and general principles governing the
community of people called Africans’.?9

Scholars challenge the community-oriented nature demonstrated
by the African philosophy. Howard argues that the collective
conception of individuals is not the exclusive system in Africa.3°
According to her, African societies are largely divided into classes and
status, like age and sex, free-men and slaves, members and aliens.3! She
contends that individualism has increased in contemporary African
society due to economic difficulties and unemployment.32 According to

23  Appiagyei-Atua (n 16) 347.

24  MA Makinde African philosophy, culture, and traditional medicine (1988)
28-29.

25  JS Mbiti African religions and philosophy 2 ed (1990) 106 and 141.

26 H Maurier ‘Do we have an African philosophy?’ in RA Wright (ed) African
philosophy: an introduction 3 ed (1984) 35.

27 Address delivered by Leopold Sedar Senghor, President of the of Senegal, OAU
Doc CAB/LEG/67/5 27-29

28  BO Okere ‘The protection of human rights in Africa and the African Charter on
Human and Peoples’ Rights: A comparative analysis with the European and
American Systems’ (1984) 6 Human Rights Quarterly 148.

29  KC Anyanwu ‘The African world-view and theory of knowledge’ in EAR Omi &
KC Anyanwu (eds) African philosophy: an introduction to the main philosophical
trends in contemporary Africa (1984) 81.

30 RE Howard ‘Human rights in commonwealth Africa’ 25, as quoted in IG Shivji
The concept of human rights in Africa (1989) 12.

31 RE Howard ‘Group versus individual identity in the African debate on human
rights’ in AA An-Na’'im & FM Deng (eds) Human rights in Africa: cross-cultural
perspectives (1990) 163-174.

32  Howard (n 31) 165.
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her, insistence on the communal-oriented nature of the African
philosophy is not feasible.33

The communal oriented nature of an individual in a society is
characterised as African philosophy given that it was practiced by many
pre-colonial African societies. This community-oriented practice
enshrined in African philosophy is identified through different names.
Scholars in contemporary African society identify the philosophy as
‘African personality’; ‘negritude’; and ‘Ujamaa’ (the Kiswahili term for
African socialism).3* Winks terms the African philosophy ‘African
humanism’.35 African humanism was pre-dominant in pre-colonial
societies and is similar to Kwame Nkrumah’s modern reformulation of
‘consciencism’; Kenneth Kaunda’s ‘humanism’; and Julius Nyerere’s
‘Ujamaa’.3

These formulations of African philosophy are practised and
expressed in many African countries through various languages. For
example, in South Africa, it is known as ‘ubuntu’.3” Ubuntu originates
from the Zulu phrase ‘Umuntu ngumuntu n§abantu’, which means ‘a
person is a person through other persons’.3® Langa J notes in S v
Makwanyane (Makwanyane):39

Ubuntu emphasises on collective and ‘interdependence of the members of a

community. It recognises a person’s status as a human being, entitled to

unconditional respect, dignity, value and acceptance from the members of the
community such a person happens to be part of. It also entails the converse,
however. The person has a corresponding duty to give the same respect, dignity,
value and acceptance to each member of that community. More importantly, it
regulates the exercise of rights by the emphasis it lays on sharing and co-
responsibility and the mutual enjoyment of rights by all.4©
Broodryk points out the existence and practice of ubuntu in other
African languages.4! Although the names for African philosophies are
different, they all represent the ‘respect for, and protection of, the
individual and individuality within the family and the greater socio-
political unit’.4>

33  Howard (n 31) 163-174.

34 M Mutua ‘The Banjul Charter and the African cultural fingerprint: an evaluation
of the language of duties’ (1995) 35 Virginia Journal of International Law 352.

35 BE Winks ‘A covenant of compassion: African humanism and the rights of
solidarity in the African Charter on Human and Peoples’ Rights’ (2011) 11 African
Human Rights Law Journal 456.

36  Winks (n 35) 456.

37  Winks (n 35) 456.

38  Winks (n 35) 456.

39  Sv Makwanyane 1995 3 SA 391 CC.

40  Makwanyane (n 39) paras 224 and 308.

41 Broodryk Ubuntu: African Life Coping Skills (2006) 3-4, Paper delivered at the
CCEAM conference in Lefkosia (Nicosia), Cyprus, 12-17 October 2006. According
to Broodryk, Ubuntu is also known as Botho in Sesotho; Biakoye in Akan; Ajobi in
Yoruba; Numunhu in Shangaan; Vhuthu in Venda; Bunhu in Tsonga; Umntu in
Xhosa; Hunhu in Shona; Utu or Ujamaa in Swahili; Abantu in Ugandan
languages; and Menslikgeit in Cape Afrikaans.

42  Mutua (n 34) 352.
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4 IMPLICATIONS OF AFRICAN PHILOSOPHY
FOR INTERPRETATION OF SOCIO-
ECONOMIC RIGHTS

The concept of African philosophy has direct implications for the
interpretation of individual and collective socio-economic rights in the
African Charter. Based on the values of cooperation, collectiveness,
obligations, and interdependence African philosophy is appropriate for
developing socio-economic rights.*3 Commenting on the relationship
between ubuntu and the socio-economic rights enshrined in the
Constitution of South Africa, 1996 (‘South African Constitution),*4
Metz notes that the inclusion of socio-economic rights in the
Constitution relates to the respect for communal nature enshrined in
ubuntu in two ways. Firstly, it requires a state to foster a communal
relationship between itself and its people, by improving the quality of
an individual’s socio-economic life through poverty reduction. Poverty
reduction strengthens togetherness between people and their state.
Secondly, it requires a state to foster community among the people
themselves by reducing the level of an individual’s impoverishment.

The state is required to protect an individual’s socio-economic
rights to enable that individual to commune and engage in joint
projects with others. Disregarding socio-economic rights undermines
the ability of an individual to commune with others and weakens
solidarity among the people. An individual feels ashamed to commune
with others if his or her basic socio-economic needs are not realised,
while those of other members of the community are. As such, a state
must provide individuals with the socio-economic resources that will
help them commune with others in society.4> In a similar vein, writing
on the link between ubuntu and the socio-economic right to social
security, Tshoose posits that ubuntu is relevant to the right to social
security, as it advocates for the concepts of humanness’, justice’ and
‘equality’. Humanness is the basis for the provision of social security.4

African philosophy is linked to the concept of human rights, as
understood in the African context. Like an African philosophy that
considers an individual as inseparable from his or her community, the
African concept of human rights is communal in nature as it considers
an individual’s rights as being integrally related to the rights of the
community. An individual’s human dignity and rights in Africa are not
derived from an individualistic framework but rather from a communal
structure.4” The conception of an individual who is endowed with rights

43  JAM Cobbah ‘African values and the human rights debate: an African perspective’
(1987) 9 Human Rights Quarterly 331.

44  Constitution of South Africa, 1996.

45 T Metz ‘Ubuntu as a moral theory and human rights in South Africa’ (2005) 5
African Human Rights Law Journal 550-551.

46  CI Tshoose ‘The emerging role of the constitutional value of Ubuntu for informal
social security in South Africa’ (2009) 3 African Journal of Legal Studies 14-15.

47  Cobbah (n 43) 331.
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and bound by obligations towards the community is the essence of the
African notion of human rights.#® This communal nature of rights in
Africa was deliberately adopted to ensure equality among groups and
classes in matters of justice.#9 The recognition of an individual’s rights
is subject to his respect and recognition of the rights of others.5°

In African societies, an individual depends on other community
members (such as the extended family) to enforce his or her rights. This
dependence guarantees a form of social security among individuals.5*
Hence, the conception of human rights in Africa recognises not only the
rights of the individual but also his obligations towards others. This
African philosophical context expresses rights and duties through
certain principles, namely respect, restraint, responsibility, and
reciprocity.5?

Philosophers criticise the communal conception of human rights in
Africa on three grounds. First, they argue that proponents of the
communal nature of rights confuse it with human dignity. According to
Howard, the African concept of human rights is a mere concept of
human dignity, which expresses the moral nature of an individual and
his relationship with society.53 Second, the African communal nature of
human rights is considered a mere mechanism used by African leaders
to justify their undemocratic rule. Howard argues that the communal
conception of human rights, which denies the existence of economic
and political inequalities, is invoked to support African leaders holding
power for a long time.>4 Third, the African communal nature of human
rights is subject to objection on the ground that pre-colonial African
societies did not know human rights due to their low level of
development. Scholars like Eze, Howard and Donelly believe that the
existence of human rights in a society largely depends on the level of
development of that society.

Three arguments can be raised in response to these objections.
Firstly, while it is true that African philosophy is mainly founded on the
value of human dignity, it is a mistake to contend that the philosophy is
exclusively a human dignity notion, which is isolated from the
recognition and respect for human rights. To the contrary, African
philosophy based on human dignity is the foundation for human rights
as understood in the African context. It is also worth noting that,
human dignity per se is a human right. As such an African philosophy
solely based on human dignity is not contrary to human rights.
Therefore, the value of human dignity enshrined in the African
philosophy broadly encompasses a recognition and respect for human

48  Mutua (n 34) 363.

49 R Cohen ‘Endless teardrops: prolegomena to the study of human rights in Africa’
in R Cohen, G Hyden & WP Nagan (eds) Human rights and governance in Africa
(1993) 14.

50  Mbiti (n 25) 106.

51 EA Ankumah The African Commission on Human and Peoples’ Rights: practice
and procedures (1996) 160.

52  Cobbah (n 43) 321.
53  Howard (n 31) 165.
54  Howard (n 30) 12.
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rights. Writing on the African philosophical concept of ubuntu, Metz
argues that:
one is required to develop one’s humanness by honoring friendly relationships (of
identity and solidarity) with others who have dignity by virtue of their inherent
capacity to engage in such relationships, and human rights violations are serious
degradations of this capacity. This Ubuntu-inspired theory is sufficient to account
to many arrays of human rights.5>
The collective nature of African philosophy demarcates individuals’
rights and obligations. It is thus not correct to claim that African
philosophy does not reflect the notion of human rights. African
philosophy is developed through a system of rights and obligations
structured through political and social organisations, like gender and
age.”® Moreover, African pre-colonial societies recognised various
human rights norms similar to those that are currently recognised as
human rights in various human rights instruments. These include the
rights to life, personal freedom, and property. Pre-colonial societies
had respect for the right to life, which was subject to the right to justice.
Accordingly, cases regarding the right to life were determined through
a judicial process. Moreover, accused persons convicted of murder or
manslaughter were allowed to appeal from a subordinate court to a
higher court.>

Secondly, it is unjustifiable to contend that under-developed
African societies were not aware of human rights norms. African
societies recognised the rights to membership, freedom of thought
speech, belief, and association, as well as the right to property.>® The
right to freedom of association was closely linked to the right to family
in that it incorporated the rights to marriage and children.>® The right
to property, for example, is a fundamental right of any African society.
In pre-colonial African societies, the right to property was communal 1 il
nature®® in the sense that it 1argely depended on family membership.©!
Hence, any dlsposmon of the family property required the consent of
the extended family.®® This consent requirement was significant for
land transactions, hke leasing, mortgaging, as well as the determination
of the boundaries.®3 The requirement for consent demonstrates that
pre-colonial African societies reco§nlsed the limits attached to the
enjoyment of the right to property.

Thirdly, it is flawed to generally argue that African philosophy
encourages undemocratic rule. The existence of undemocratic leaders

55  Metz (n 45) 547.
56  Mutua (n 34) 361.

57 T Fernyhough ‘Human rights and precolonial Africa’ in R Cohen, G Hyden &
WP Nagan (eds) Human rights and governance in Africa (1993) 56.

58 L Marasinghe ‘Traditional conceptions of human rights in Africa’ in CE Welch Jr
& RI Meltzer (eds) Human rights and development in Africa (1984) 33.

59  Marasinghe (n 58) 33-34-

60  Marasinghe (n 58) 41.

61 Marasinghe (n 58) 42.

62  Marasinghe (n 58) 41.

63  Marasinghe (n 58) 42.

64  Marasinghe (n 58) 41.
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in Africa does not necessarily mean that the practice is attributed to
African philosophy. It can be argued that African philosophy enshrines
attributes that embrace democracy and respect for human rights. As
demonstrated above, African philosophy is founded on the principles of
hulﬁlanness; dignity; togetherness; community; and respect for human
rights.

The significance of an individual is also seen through his capacity to
commune with others. African philosophy places an individual as the
leader of the family or community who should support his family or
community. African philosophy treats all human beings as equal. In
doing so, it fosters the value of equality. Thus, African philosophy
encourages leaders to practice humanness, respect for human rights,
and human dignity. It also encourages individuals in leadership
positions to be on good terms with the people they govern. In this
regard, it embraces a mutual relationship between the leaders and the
other members of the state.

Writing on ubuntu as an African leadership phllosophy, Ncube
argues that ubuntu centres on relationships with others.®® It also
embraces the significance of mutual relationships between leaders and
their followers. According to her, this value of togetherness fosters the
sanctity of human life to treat all humans equally. Ncube argues further
that ubuntu provides a viable leadership philosophy that helps leaders
to balance the past and present by examining 1mmed1ate and pressing
concerns in society, as well as the vision for the future.®® Writing on the
African philosophy from the Akan context, Appiagye-Atua argues that
African philosophy does not exclusively confine itself to thoughts of the
past. While considering the past, African philosophy identifies and
leaves norms that are irrelevant to present circumstances. Through its
various values, African phllosoghy can consider norms that are relevant
for present 11V1ng conditions’.®

As demonstrated above, there is a close link between African
philosophy and the values of freedom, equality, justice, and dignity.
African philosophy is founded on the value of dignity, which considers
freedom, equality, and justice as part of human dignity. In elaborating
on the concept of ubuntu as an Afrlcan philosophical approach in
Makwanyane, Langa J°® and Mokgoro J®9 stated that ubuntu relates
to the values of human dignity, freedom, and equality that need to be
upheld in society. Ubuntu is directly linked to the values of human
dignity, equality, and the advancement of human rights and freedoms,
accountability, responsiveness, and openness.”°

65 LB Ncube ‘Ubuntu: A transformative leadership philosophy’ (2010) 4 Journal of
Leadership Studies 78.

66  Ncube (n 65) 78.

67  Appiagyei-Atua (n 16) 347-348.
68  Makwanyane (n 39) para 224.

69  Makwanyane (n 39) para 308.

70 H Keep & R Midgley ‘The emerging role of ubuntu-botho in developing a
consensual South African legal culture’ in F Bruinsma & D Nelken (eds)
Explorations in legal cultures (2007) 35.
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Therefore, the interpretation of the socio-economic rights in the
African Charter should be able to depict the adherence to and
promotion of African philosophy and its identified values. The
significance of promoting these elements is that they can ensure that
socio-economic rights are interpreted in a manner that achieves the
collective nature of human rights and obligations, values of equality,
dignity, justice, and freedom in the enjoyment of these rights. It is
imperative for the African Charter’s supervisory organs to engage the
values of freedom, equality, justice, and dignity in developing the scope
and content of socio-economic rights. As Tshoose notes, interpreting
fundamental human rights requires considering the values accepted in
an open and democratic society.”*

5 APPLICATION OF THE AFRICAN
PHILOSOPHY BY THE SUPERVISORY
ORGANS OF THE AFRICAN CHARTER:
MISSED OPPORTUNITIES

The supervisory organs, particularly the African Commission, have had
various opportunities to interpret socio-economic rights and have
developed significant socio-economic rights jurisprudence. While the
African Commission’s jurisprudence is substantial the Court’s socio-
economic rights jurisprudence is in its infancy. However, it is very
relevant and worth a discussion in this article. In their jurisprudence,
the supervisory organs have been applying various aspects of the
teleological approach. Although the supervisory organs have applied
aspects of the teleological approach to interpreting the socio-economic
rights in question, the potential of African philosophy has not been fully
explored. The discussion in this section highlights the jurisprudence
where the supervisory organs had an opportunity to engage African
philosophy but missed those opportunities. The section pinpoints the
implications of the non-engagement of African philosophy.

5.1 African Commission’s socio-economic rights
jurisprudence

5.1.1 Social and Economic Rights Action Centre (SERAC) v
Nigeria

The complainants in SERAC brought the communication on behalf of
the Ogoni Community. They alleged that the military government of the
respondent state had been directly engaged in oil production through
the state oil company, the Nigerian National Petroleum Company
(NNPC), which was the majority shareholder in a consortium with Shell
Petroleum Development Corporation (SPDC). According to the

71 Tshoose (n 46) 18-19.
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complainants, the oil production activities had been contaminating the
environment, and causing health problems to the Ogoni people. It was
further alleged that the victims were not engaged in the decision-
making process concerning the development projects affecting their
land. The complainants alleged that the respondent state, through its
security forces attacked, burned and destroyed several villages and
homes in Ogoniland. Allegedly, the respondent state destroyed and
threatened food sources in Ogoniland through pollution of soil and
water on which the Ogoni people relied for farming and fishing
activities. During the raids on villages, the armed forces destroyed
crops and killed animals. All these activities resulted in malnutrition
and starvation among the Ogoni people. They alleged that these actions
and omissions of the respondent state amounted to the violations of
articles 2, 4, 14, 16, 18(1), 21 and 24 of the African Charter.”?

The African Commission commenced its decision by describing the
states’ obligations as set out in the African Charter. According to the
African Commission, both civil and political rights, as well as socio-
economic rights impose upon states a quartet of obligations, namely:
duties to respect, protect, promote and fulfil the rights.”3 Drawing
inspiration from the provisions of article 2 of the International
Covenant on Economic, Social and Cultural Rights (ICESCR),”# the
African Commission stated that states are required to implement all
these categories of obligations.”>

The African Commission went on to determine the allegations
regarding the violations of the rights to health and healthy environment
in articles 16 and 24 of the African Charter respectively.”® It stated that
the joint reading of the provisions of articles 16 and 24 guarantees the
right to a healthy environment.”” It explained that the right to a healthy
environment relates to socio-economic rights.”® It noted that polluted
environment does not meet the standards of healthy living conditions
and is dangerous to the individual’s physical and mental health.”®
According to the African Commission, article 24 imposes upon states
‘an obligation to take reasonable legislative and other measures’ to
avoid air and environmental pollution as well as promoting progressive
environmental conservation and ‘ecologically sustainable development
and use of natural resources’.®° It drew inspiration from the provisions
of article 12 of the ICESCR to reach to these findings. It found the
relfpondent state to be in violation of articles 16 and 24 of the African
Charter.

72 Social and Economic Rights Action Centre (SERAC) v Nigeria (2001) AHRLR 60
(ACHPR 2001) 1-9.

73 SERAC (n 72) para 44-.

74  International Covenant on Economic, Social and Cultural Rights, GA Res 2200A
(XXI) 16 December 1966, 993 UNTS 3.

75  SERAC (n 72) para 48.
76  SERAC (n 72) para 50.
77  SERAC (n 72) para 51.
78  Asabove.
79  Asabove.
80 SERAC (n72) para 52.
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Moreover, the African Commission determined the alleged
violation of article 21 concerning the right of peoples to dispose freely
of their natural wealth and resources. The African Commission
elaborated upon the nature and scope of states’ obligations imposed by
this right.3" According to the African Commission, the state has an
obligation to protect its citizens through legislatlon and effective
enforcement, gnd protecting them from damaging acts perpetrated by
third parties Drawing inspiration from Velasquez Rodriguez v
Honduras (Velasquez)8 the African Commission held that a state
violates its obligation to protect whengit permits third parties to actin a
manner that violates peoples’ rights.®# The African Commission then
held that the respondent state failed to prgtect the victims from
interferences in the enjoyment of their rights.®® Instead, it facilitated
the destruction of Ogoniland.

The African Commission then determined the right to housing
implic1tlg recognised in articles 14, 16 and 18(1) of the African
Charter.®® It held that, while the African Charter does not expressly
recognise the right to housmg, it is implicitly protected through t e
provisions protecting the rights to health, property and family.®”
According to the African Commission, when hou géng is destroyed,
property, health and family are negatively affected.”® It stated that at
the minimum, the right to shelter imposes upon the respondent state
an obligation to refrain from destroying the housing of its citizens and
to desi@t from preventing their efforts to reconstruct the destroyed
homes.®? It stated further that this obligation requires states to refrain
from conducting, supporting or tolerating conduct that violates the
right to housing.”® The obligation to protect housing requires the
respondent state to prevent third parties from violating the same.%*
According to the African Commission, the right to housing includes not
only ‘a roof over one s head’ but also individuals’ ‘right to be left alone
and to live in peace’.9% Moreover, the African Commission held that the
implicit right to adequate housmg incorporates the right to protection
against forced evictions.?> Drawing on the Committee on Economic,
Social and Cultural Rights’ (CESCR) definition, the African
Commission defined forced evictions as the permanent removal,
against their will, of individuals, families and communities from their

81  SERAC (n72) para 57.

82  Asabove.
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homes which they occupy without the provision of, and access to,
appropriate forms of legal or other protection.?* According to the
African Commission, forced evictions cause physical, psychological and
emotional distress, loss of means of economic sustenance and
increased impoverishment.?® They cause sporadic deaths, break up of
families and homelessness.”® The African Commission drew
inspiration from the CESCR General Comment 4 on the right to
adequate housing (General Comment 4)°7 that recognises the right of
everyone to possess security of tenure that ensures legal protection
against forced eviction, harassment, and other threats against his or her
property.9° The respondent state’s actions demonstrated a violation of
this right enjoyed by the Ogoni as a collective right.99

The African Commission dealt with the right to food alleged by the
applicants to be impliedly incorporated in articles 4, 16 and 22 of the
African Charter. The African Commission noted that the right to food is
directly linked to the dignity of human beings and relevant for the
enjoyment and fulfilment of other rights including: health, education,
work and political participation.’®® The respondent state is bound by
the African Charter and international law to protect and improve
existing food sources, and ensures access to adequate food for its
citizens.'® The minimum core of the right to food requires the
respondent state to desist from destroying or contaminatin(j% food
sources and prevent peoples’ efforts to feed themselves.'®® The
respondent state violated the minimum core of the right to food,
namely the destruction of food sources through armed forces and state
oil comganies, permitting private companies to destroy food
sources.'”® Through terror, it also prevented the Ogoni people from
feeding themselves.

Regarding the violation of the right to life, the African Commission
held that the violations of the rights to housing, food, property, health,
and protection of the family amounted to the violation of the right to
life."®> This was done through the killings of Ogonis, environmental
pollution and degradation, and the destruction of farms.'°

I argue in this article that in addition to the provisions of the
ICESCR the African Commission could broadly engage the principles of

94  SERAC para 63.
95  Asabove.
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obligations, responsibility and accountability embedded in African
philosophy to elaborate state’s duties. This way the Commission could
have demonstrated the notion of state’s duties as understood by African
societies and its acceptance. It could show that the state’s duties are not
an alien in Africa. The Commission did not engage the African
philosophy’s values of dignity, responsibility, leadership, obligations,
and right to life to elaborate the link between the rights to health and
healthy environment and their obligations. The Commission didn’t
invoke the African philosophy’s principle of freedom and the pre-
colonial African societies’ communal understanding of the right to
property to interpret article 21 of the Charter. Holistic interpretation of
the right to property as understood in Africa’s pre-colonial societies
requires any disposition of property and other natural resources to
include the consent of all members of the community. This consent
requirement is significant for land transactions, like leasing,
mortgaging, and the determination of the boundaries. The requirement
for consent thus demonstrates that African societies recognise the
limits attached to the enjoyment of the right to property and other
resources. Again, the Commission missed an opportunity to apply the
principles of obligations and the rights to property and family
embedded in the African philosophy to elaborate the right to housing
and other relevant rights. The Commission did not engage the principle
of human dignity and the right to life as understood in the African
philosophy to elaborate the rights to food, health, education, work, life
and political participation.

5.1.2 Purohit and Moore v The Gambia

In Purohit and Moore v The Gambia (Purohit)'®” the complainants
called upon the African Commission to decide on the alleged violations
of the rights to non-discrimination, equality, dignity, and health. The
complainants brought the communication on behalf of the patients who
were detained in a psychiatric unit of the Royal Victoria Hospital at
Campama, and on behalf of both the current and future mental health
patients who will be detained under the Mental Health Acts of the
respondent state.’°® The complainants alleged that the law governing
mental health in the respondent state was out-dated.'®® They referred
to the failure of the Lunatic Detention Act (LDA) to define the term
‘lunatic’, and to the lack of provisions and significant requirements to
protect the mental health of patients during diagnosis, certification and
detention processes."'® They further claimed that the psychiatric unit
was overcrowded and that there was a lack of requirement of consent to
treatment or continuation of treatment.!'! They further alleged that the
LDA does not provide for legal aid scheme and compensatory

107 Purohit and Moore v The Gambia (2003) AHRLR 96 (ACHPR 2003) (Purohit
case).
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mechanisms for the violations of the patients’ rights.''? As such, the
complainants alleged the violation of articles 16 and 18(4) of the African
Charter that provide for the right to health.''3 Moreover, the
complainants alleged that the treatment of mental patients to indefinite
institutionalisation and the conditions in which they are held under the
LDA violate the rights to non-discrimination, equahty and dignity
provided in articles 2, 3 and 5 of the African Charter.™™

The African Commission determined whether the respondent state
violated the right to dignity in article 5. 15 On this issue, it responded in
the affirmative. It referred to the provisions of article 5 and stated that
this right algo imposes on every human being the obligation to respect
this right."*° It further stated that all state parties to the African Charter
should respect this right.''” With reference to Medla Rights Agenda
and Others v Nigeria (Media Rights Agenda)11 and John K Modise v
Botswana (Modise)'9 the African Commission stated that the LDA’s
description of persons with a mental illness as ‘lunatics’, and ‘idiots’
violates the right to dignity in article 5 as, these terms dehumanise and
deny such persons any form of dignity.'° It further drew inspiration
from UN Principles for the Protection of Persons with Mental Illness
and stated that the dignity of persons with a mental disability should be
respected.’®' Moreover, the right to dignity requires persons with a
disability to be treated ‘with humanity.’*? It then stated that persons
with a mental disability have the right to enjoy the right to dignity and
that the riaght should be protected by all state parties to the African
Charter.'?

In this case, the African Commission could also engage the African
philosophy’s element of individual duties, values of dignity, equality,
and humanness to elaborate the rights to dignity, equality, non-
discrimination, and health. For example, the African Commission
could enhance its decision by applying the value of human dignity as
holistically understood in the African philosophy to elaborate the right
to dignity in the African Charter. The holistic application of the value of
dignity in the African philosophy could assist the African Commission
to enrich the meaning, scope, and content of the right to dignity in
article 5 of the African Charter.
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5.1.3 Sudan Human Rights Organisation & Centre on
Housing Rights and Evictions (COHRE) v Sudan

In Sudan Human Rights Organisation & Centre on Housing Rights
and Evictions (COHRE) v Sudan (COHRE),'?4 the second complainant
(complainant) alleged the violation of human rights by the respondent
state against the indigenous black African tribes i in the Darfur region
found in the western part of the respondent state.'*® The complainant
alleged that through the Janjaweed the respondent state attacked the
civilian population, raided and bombed their villages, markets and
water wells by helicopter gunships and airplanes (aeroplanes).'?® They
further claimed that the respondent state forcibly evicted a large
number of people from their homes that were also totally or partially
burned and destroyed. The complainant alleged that the respondent
state deliberately and 1nd1scr1m1nately killed people and many other
people were displaced.'*” Based on this background the complainant
alleged the respondent state’s violation of, ar§ongst others, articles 4, 5,
14, 16, 18(1) and 22 of the African Charter.!

The African Commission found the respondent state in violation of
articles 4 and 5 of the African Charter.'* With regard to article 4, the
African Commission noted that the right to life should be interpreted
broadly to include the right to dignity and livelihood."3° It is a supreme
right without which other rights become meaningless.">" This right to
life imposes upon states the duty to protect people from arbltrary
actions committed by public authorities and private persons.'* This
duty is broad as it includes strict control and limits circumstances
under which a person may be deprived of his or her life by state
authorities."33 The right also imposes a duty upon the state to respect
the right to life by desisting from violating it by protectlng it from
violation by non-state actors within its jurisdiction.!34 Referring to
Zimbabwe Human Rights NGO Forum v Zimbabwe (Zimbabwe
Human Rights NGO Forum),'3% the African Commission held that lack
of due diligence on the part of the state to prevent the violation or for
not taking steps to proazlde the victims with reparation, amounts to a
violation of the right."
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Regarding the right to dignity the African Commission through
reference to Media Rights Agenda, Modise and the decision of the
United Nations Commlttee Against Torture in Hajrizi Dzemajl et al v
Yugoslavia (Hajrizi),"*” held that ‘cruel, inhuman and degrading
punishment or treatment’ in article 5 should be l%roadly interpreted to
protect people from physical or mental abuse.'® It noted that forced
evictions and destruction of housing amount to cruel, inhuman and
degrading treatment or punishment. The forced eviction of Darfurians
from their villages and homes, executed by the respondent state
through the Janjaweed militia and its agents, amounted to cruel and
inhuman treatment and threatened their right to human dignity. Then,
the respondent state violated both articles 4 and 5 of the African
Charter.'3?

Furthermore, the African Commission found Sudan in violation of
article 14 of the African Charter on the right to property.*4° It started by
stating the 51gn1f1cance of the right to property and the nature and
scope of states’ obligations imposed by this right.!4* According to the
African Commission, the right to property is a fundamental right in
democratic states and imposes upon states obligations to respect and
protect it from encroachment by the states and non-state actors.'#*
states are required to ensure that this right is accessible to everyone
while taking the public interest into account.'43

The African Commission explained further that the right to
property incorporates two principles: ownership and peaceful
enjoyment of property, as well as conditions for deprivation of the I‘l%
such as public or general interest and ‘in accordance with the law’.
According to the African Commission, the respondent state’s action
through the Janjaweed militia to destroy the victims’ villages and
homes amounted to the deprivation of the right to propert 5 The
respondent state failed to refrain from forcible evictions of the victims
or demolition of their houses and other properties.’4® The African
Commission further found that the respondent state falled to take
measures to protect the victims from attacks and bombings.'4” It held
that the fact that the victims could no longer use their possessions to
earn their living indicated that they were deprived the right to use their
property, én circumstances allowed by article 14 of the African
Charter.'4
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The African Commission also considered the allegations regarding
the right to health.'#? It found Sudan in wolatlon of the right to health
contained in article 16 of the African Charter.” Significantly, the
African Commission defined the content of the broadly formulated
right to health to include both health care and health conditions.™" It
then stated that the respondent state’s destruction of homes, livestock,
farms, and the poisoning of water sources like wells, exposed the
victims to serious health risks. Referring to CESCR General Comment
14 on the right to the highest attainable standard of health (General
Comment 14) the African Commission held that, in addition to timely
and appropriate health care, the right to health encompasses other
underlying determinants such as access to safe and potable water, an
adequate supply of food, nutrition and housing.'* The rlglht should be
available, accessible, and acceptable, and of good quality. The right
to health i imposes obhgatlons to respect, fulfil and protect 54 states
should thus not infringe on the enjoyment of this rlght 5 Through thls
obligation, states should refrain from polluting air, water and soil.'>
The right to health also imposes upon states an obhgatlon to ensure that
non-state actors do not restrict individuals or groups acce551b111ty to
any information and services related to this right.'5” The African
Commission went on to state that the state’s failure to adopt and
enforce legislation that prevents gvater pollution equally amounts to the
violation of the right to health.'>® Referring to frree legal assistance the
African Commission held that failure to provide safe drlnkln% water
and electricity amounts to a violation of the right to health.™® The
African Commission found the respondent state in VlOlatéOI’I of the right
to health enshrined in article 16 of the African Charter."

The African Commission also found the respondent state in
violation of the right to the protection of the family contained in article
18(1) of the African Charter. It stated that article 18 imposes upon states
a posmve obligation to protect the physical and moral well-being of a
famlly ! The provisions of article 18 also prohibit states’ and non-state
actors’ arbitrary or unlawful interference with the family.'°> Drawing
inspiration from the CESCR General Comment 19 on the right to social
security (General Comment 19) the African Commission stated that the
right to family protection imposes on states obligations to adopt
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1egislagive, administrative, or other measures to give effect to this
right.'®3 It also obliges states to desist from conducts that may
endanger the family unit such as arbitrary separatio% of family
members and displacement of families involuntarily.'®* Drawing
inspiration from the judgment of the European Court og Human Rights
(European Court) in Dogan v Turkey (Dogan)'®® the African
Commission stated that the respondent state’s refusal to allow the
victims to access their homes and livelihood amounts to an interference
with the family."°® Significantly, the African Commission connected the
mass expulsions of the applicants with their right to the protection of
the family,'%7 Referring to Union Interafricaine des Droits de 'Homme
v Angola'®8 it held that massive forced expulsions gf people adversely
affects the right to the protection of the family.'®® The respondent
state’s forcible eviction of the victims from their homes, the killing of
some family members and the displacement of others threatened the
foundation of family and made the enjoyment of the right to family
difficult. Therefore, the respondent state was found to have violated the
right to family.'”°

Then the African Commission determined allegations regarding the
violation of the right to development in article 22 of the African
Charter.'”* It found the respondent state to be in violation of the right
to development.'”* According to the African Commission, article 22 is
collective in nature in that it is endowed on a people.’”3 The African
Commission reasoned that to establish the violation of article 22 the
question whether victims constitute ‘people’ in the context of the
African Charter is vital.'"”4 Therefore, it had to determine whether
Darfurians constitute a ‘people’ thus entitling them to the right to
development.'”> According to the African Commission, various
characteristics can be used to identify persons referring to themselves
as ‘a people’.'’® These characteristics include language, religion
culture, the territory they occupy in a state and a common history.177
The African Commission stated further that race also characterises
‘people’ in communities with a population of different racial
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composition.178 It stated that in Africa racial and ethnic diversi’%

contribute to the cultural diversity that should be embraced.
Significantly, the African Commission elaborated on the object and
purpose of the African Charter regarding peoples’ rights. It stated that
the object and purpose of the African Charter is tg protect peoples
against external and internal rights’ violations.'°® Based on this
reasoning the African Commission pointed out that the African Charter
protects individuals and groups of different racial, ethnic, religious and
other social backgrounds.'®! The African Commission applied article 19
of the African (gharter to emphasise that Darfurians in their collective
are ‘a people’.'®* The article recognises peoples’ right to equality and
enjoyment of the same human rights without distinction.'®3 Thus, the
respondent state’s action to target Darfur’s cgvilians instead of
combatants amounted to collective punishment."®# According to the
African Commission;
the attacks and forced displacement of Darfurian people denied them the
opportunity to engage in economic, social and cultural activities. The displacement
interfered with the right to education for their children and the pursuit of other
activities’. In this respect, the African Commission found the respondent state to
have violated article 22 of the African Charter.'®3
While the Commission’s findings in COHRE is commendable, the
Commission could have strengthened its jurisprudence and give it the
African context by broadly engaging the African philosophy’s principle
of duties to elaborate the states’ obligation towards its people. It missed
an opportunity to elaborate the African philosophy’s principle of
dignity, humanness, equality and the rights to life, Africa’s concept of
family, and property to elaborate the rights to dignity, life health, food,
water, family, development and property in COHRE. This was an
opportunity for the Commission to elaborate the significance of the
right to property in the African context. This was an opportunity that
the Commission could apply the general understanding of African
philosophy that is based on the collective nature of Africa’s people to
define the Darfurians as ‘a people’. The Commission missed an
opportunity to cement on African philosophy’s emphasis on states to
respect human rights including socio-economic rights in a manner that
would enable people to commune with others and engage in various
individual and collective socio-economic rights.

The African Commission applied similar approach, by exclusively
relying on the relevant jurisprudence of the Inter American Court while
completely leaving out African philosophy, in its subsequent
communication, Centre for the Minority Rights Development (Kenya)
and Minority Rights Group International on behalf of Endorois
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Welfare Council v Kenya (Endorois).*8® The complainants in Endorois
alleged that the respondent state violated in particular, the rights to
property, cultural life, natural resources, and the right to devglopment
contained in articles 14, 17, 21 and 22 of the African Charter.'®”

The Endorois was an opportune moment for the African
Commission to enrich its jurisprudence by applying various aspects of
African philosophy. It could apply the notion of African philosophy first
to develop the scope and content of the property rights of the
indigenous peoples and then apply the relevant jurisprudence to
establish the external coherence. The Commission could also apply the
general understanding of African philosophy founded on the collective
way of life to enrich its definition of peoples. It could also invoke the
African philosophy’s understanding of the right to property and other
natural resources to broadly interpret the rights to property and free
disposal of wealth in article 21. These two rights in African context
include the right to free consent, freedom of enjoyment, and obligation
to reslpect. As such the rights broadly encompass the obligation to
consult.

5.2 African Court’s socio-economic rights
jurisprudence

5.2.1 African Commission on Human and Peoples’ Rights v
Kenya (Ogiek case)'88

The apqlicant in the Ogiek alleged that the Ogiek Community (the
Ogieks)'® in the respondent state are an indigenous minority ethnic
group residing in the greater Mau forest complex.'®® The applicant
submitted that the state, through its agency the Kenya Forestry Service,
issued the Ogieks and other settlers with a 30-day notice to vacate the
Mau forest on the grounds that it is a reserved water catchment zone
and ‘government land’, as stipulated in section 4 of the Government
Land Act.'9* The applicant further argued that the eviction notice failed
to consider the importance of the Mau forest for the Ogieks’ survival.'?*
The applicant, therefore, alleged a violation of articles 1, 2, 4, 14, 17(2)-
(3), 21, and 22 of the African Charter.

The African Court subsequent(% had to consider whether the Ogieks
constitute indigenous peoples.’® It noted the African Charter’s

186  Centre for the Minority Rights Development (Kenya) and Minority Rights Group
International on behalf of Endorois Welfare Council v Kenya (2009) AHLRLR 75
(ACHPR 20009).

187  Endorois (n 186) paras 1-6 and 14-21.

188  African Commission on Human and Peoples’ Rights v Kenya Application 6/2012.
189 Ogiek (n 236) para 6.

190 Ogiek (n 236) para 6.

191  Ogiek (n 236) paras 7-8.

192  Ogiek (n 236) para 8.

193 Ogiek (n 236) para 102.
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omission regarding the meaning of indigenous peoples.'** Through
articles 60 and 61 of the African Charter, the Court drew inspiration
from the African Commission’s Working Group on Indigenous
Populations/Communities, as well as the work of the United Nations
Special Rapporteur on Minorities, which establish criteria to identify
indigenous populations.'?® It found that the survival of indigenous
populations hinges on ‘unhindered access to and use of their traditional
land and the natural resources thereon’. Satisfied that the Ogieks
possess afl)l these requirements, the Court held that they are indigenous
people.”

Regarding the right to property in article 14 of the African Charter,
the African Court found that this right is both individual and collective
in nature.'®” The right includes three elements namely the ‘right to use
the property (usus)’; the ‘right to enjoy the property (fructus)’; and the
‘right to dispose the property or transfer it (abusus)’.'° Drawing
inspiration from the United Nations General Assembly Declaration 61/
295 on the Rights of Indigenous Peoples, the Court held that the Ogieks
have the right to occupy, use, and enjoy their traditional lands.99

Regarding the right to non-discrimination in article 2, the African
Court held that it guarantees the enjoyment of all the rights in the
African Charter and that it is directly related to the right to equality in
article 3.%°° The scope of the right to non-discrimination extends,
however, beyond the right to equality in that it practically enables
individuals’ enjoyment of their rights without distinction.*°* According
to the Court, the phrase ‘any other status’ in article 2 includes any form
of distinction that was not foreseen during the Charter’s adoption.**
The Court explained that it considers the African Charter’s object and
purpose when establishing the forms of distinction covered in the
phrase ‘any other status’. It noted that not all forms of distinction are
discriminatory. A distinction is discriminatory when it is not objective,
reasonably justifiable, necessary, or proportional.®°3 The African Court
held that denying the Ogieks their rights (which are recognised as
similar to indigenous peoples in that their survival depends on their
traditional lands) amounts to a distinction based on ethnicity or
another status provided in article 2.2°4

On the right to life in article 4, the African Court stated that this
right guarantees the realisation of all rights in the African Charter.?°° It

194 Ogiek (n 236) para 105.

195 Ogiek (n 236) paras 105-106 & 108.
196 Ogiek (n 236) paras 110-112.

197 Ogiek (n 236) para 123.

198 Ogiek (n 236) para 124.

199 Ogiek (n 236) para 125-128.

200 Ogiek (n 236) para 137.

201 Ogiek (n 236) para 138.

202 Asabove.

203 Ogiek (n 236) para 139.

204 Ogiek (n 236) paras 142 and 146.
205 Ogiek (n 236) para 152.
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held that the right to life prohibits the arbitrary deprivation of life and
establishes a link between th 6mght to life and the inviolable nature and
integrity of human beings.?°® The Court further found that violating
socio-economic rights through evictions does not necessarily violate
the right to life, but rather engenders conditions unfavourable to a
decent life.>°” Accordlng to the Court, the right to life in article 4 refers
toa phg ical right to life, rather than an existential understanding of the
right.>°° It held further that the Oggleks eviction negatively atfected
their decent existence of a group.~~ The African Court, however, held
that the applicant failed to prove the direct link between the ev1ct10ns of
the Ogieks and the death of some members of their commumty

therefore, held that the respondent state did not violate article 4.%

Regarding the right to freely dispose of wealth, the African Court
started by defining the notion of ‘peoples’. It noted the African Charter’s
omission regarding the meaning of this term. According to the Court,
the omission was deliberate to allow supervisory organs the necessary
flexibility to define it.*'* The African Court explained that, during anti-
colonial struggles, the term ‘peoples’ meant populatlons in countries
struggling for their independence and national sovereignty.*’3 In the
independent states, the Court had to decide whether the term extends
to ethnic groups or communities within a state.*'# It held that, provided
that such groups do not challenge the sovereignty and territorial
integrity of a state, they should be recognised as peoples.'® The Court
then held that the violation of the Ogieks’ right to property also
amounts to a violation of their riﬁ]&t to freely dispose of their wealth in
article 21 of the African Charter.

Concerning the right to development, the African Court held that
peoples are entitled to the socio-economic right to development in
article 22 of the African Charter.?’” According to the Court, the
respondent state’s eviction of the Ogieks without consultation violated
their socio-economic right to development, as well as their rights to
health, housing, and otger socio-economic programmes related to the
right to development.®

206 Ogiek (n 236) para 152.
207 Ogiek (n 236) para 153.
208 Ogiek (n 236) para 154.
209 Ogiek (n 236) para 155.
210 As above.

211  Ogiek (n 236) para 156. For a detailed discussion regarding the manner in which
this decision fails to resonate with the teleological approach to interpretation see
A Amin ‘Teleological interpretation in the emerging socio-economic rights
jurisprudence of the African Court: African Commission on Human and Peoples’
Rights v Kenya’ (2021) African Journal of Legal Studies 13-14.

212 Ogiek (n 236) para 196.
213 Ogiek (n 236) para 197.
214 Ogiek (n 236) para 198.
215 Ogiek (n 236) para 199.
216 Ogiek (n 236) para 201.
217  Ogiek (n 236) para 208.
218 Ogiek (n 236) paras 210-211.
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The Ogiek was an opportune moment for the African Court to
enrich its jurisprudence by applying various aspects of African
philosophy. The Court could apply the general understanding of
African philosophy founded on the collective way of life to enrich its
definition of peoples. The Court missed an opportunity to engage the
African philosophy’s aspects of dignity, family, property, equality and
life to elaborate the rights to life, non-discrimination, property, and
development involved in this case.

For example, the Court’s decision on the right to property is
significant as it recognises indigenous peoples’ rights to their
traditional land. Upholding indigenous peoples’ property rights
embrace the African Charter’s approach, which draws on African
realities and philosophical perspectives regarding peoples’ rights
including peoples’ socio-economic rights. The recognition of collective
socio-economic rights is justified by the notion of African philosophy
entrenched in the African Charter’s preamble and elaborated on in its
provisions. The African Court did not, however, invoke the notion of
African philosophy to develop the unique and important scope and
content of indigenous peoples’ rights to property.

6 TOWARDS A COHERENT APPLICATION OF
AFRICAN PHILOSOPHY IN INTERPRETING
SOCIO-ECONOMIC RIGHTS IN THE
AFRICAN CHARTER

6.1 Applying the teleological approach to
interpretation

African philosophy is not an interpretive approach but rather an
interpretative tool. As such, its application in interpreting socio-
economic rights in the Charter will only be feasible if justified by an
appropriate approach to interpretation. The effective application of
African philosophy will require an interpretative approach that engages
the object and purpose of the African Charter. In this regard, the
teleological approach to interpretation becomes an appropriate
interpretive approach. The engagement of the object and purpose of the
African Charter in the interpretative process creates space for the
supervisory organs to apply a wide range of interpretive tools including
African philosophy in developing the meaning, scope and content of
socio-economic rights in the African Charter. The supervisory organs
can use principles embedded in the African philosophy to elaborate on
both individual and collective socio-economic rights. Resultantly, there
is a close link between the application of the African philosophy and the
teleological approach to developing the meaning, scope and content of
socio-economic rights in the African Charter.
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6.2 Engaging African philosophy, its foundational
principles, values and human rights

African philosophy is a vital interpretive tool in the African Charter
with enormous potential in elaborating Charter’s socio-economic
rights. Based on its phrase ‘I am, because we are; and since we are,
therefore I am’ that represents a collective living of African societies,
this interpretive tool engages a wide range of principles and values
relevant for the development of socio-economic rights in the African
Charter. Reference to the African philosophy will enable the
supervisory organs to engage its foundational principles including
collectiveness, humanness, responsibility, and respect. Other
principles include the values of human dignity, respect for the right to
life, freedom, justice, democracy, democratic and good governance,
freedom to use and enjoyment of natural resources equally and
collectively, and individual obligations. African philosophy creates an
avenue for the supervisory organs to engage human rights to life,
property, family, and equality to interpret both individual and
collective socio-economic rights. Application of these principles, values
and rights will enable the supervisory organs to elaborate socio-
economic rights in a manner that portrays African identity and
understanding of these rights. These interpretive aspects help to
strengthen an argument that human rights are not alien in Africa.

6.3 Engaging other interpretive tools justified by the
teleological approach

The effective interpretation of socio-economic rights in the African
Charter requires an engagement of a wide range of interpretive tools
alongside African philosophy. As shown in the discussion above these
interpretive tools include object and purpose of the African Charter, the
Preamble to the Charter that engages the values of human dignity,
equality, justice, and freedom. They also include interdependence of
rights, and African philosophy. Other interpretive tools include the
African Charter as a whole engaging the relevant rights provisions,
duties provisions, drawing inspiration clauses. Others include relevant
national, regional and international instruments and jurisprudence
and the principle of effectiveness. As such, an effective interpretation of
socio-economic rights does not require African philosophy to be
applied in isolation from other interpretative tools. Other interpretative
tools should be engaged to enrich the meaning, scope and content of
socio-economic rights in a manner that allows international legitimacy
that is, acceptance in the international sphere to create international
coherence.

7  CONCLUSION

At the heart of effective protection of socio-economic rights in the
African Charter lies the potential of these rights to transform socio-
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economic conditions of the Africa’s people and enable them to preserve
their historical collective nature of living. To be attainable, this treasure
hidden in socio-economic rights requires the supervisory organs to
engage relevant interpretative tools in their interpretative processes. I
have argued that African philosophy founded on the principles of
collectiveness and togetherness of Africa’s people, is a potential
interpretative tool to enrich the meaning, scope and content of socio-
economic rights and enable individuals to commune with others in all
spheres of socio-economic activities. I have shown that despite its
potential, the supervisory organs have not explored this interpretative
tool fully.

To assist the supervisory organs to advance the African Charter’s
object and purpose embraced in socio-economic rights, that is,
transforming peoples’ socio-economic-conditions and enhancing their
historical communal way of living, I have developed a coherent
application of African philosophy in interpreting these rights. I have
shown that the legal basis for the coherent application of African
philosophy is centred in the teleological approach to interpretation. I
have shown that while the supervisory organs have been applying the
teleological approach in their socio-economic rights jurisprudence,
they have not engaged African philosophy in interpreting these rights.
Engaging African philosophy consistently could enable the socio-
economic rights in the African Charter to be a transformative tool of the
Africa’s people socio-economic conditions in a manner that facilitate
them to commune in all spheres of socio-economic activities effectively.
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1 INTRODUCTION

Le contradictoire est un principe universel qui est mis en ceuvre par
toutes les juridictions internationales. La Cour africaine des droits de
I'homme et des peuples (la Cour) n’échappe pas a ce principe. La
création de la Cour vient rompre avec 19 ans' de «paysage uni-
institutionnel»? de protection des droits de ’homme sur le continent.
Au-dela de cette considération formelle, la Cour rompt
substantiellement avec le «mécanisme de I'arbre a palabre»3 incarné
par son ainée, la Commission africaine des droits de 'homme et des
peuples (la Commission). Cette rupture est perceptible en ce que la
Cour, contrairement 4 la Commission qui tend a judiciariser son office,*
est une juridiction internationale® de protection des droits de ’homme.
En effet,

Ne peuvent étre qualifiées de juridictions internationales de protection des droits

de ’homme agissant au sein du droit international des droits de ’homme que celles

qui statuent sur le fondement d’un traité normatif de protection des droits de

homme et offrent la voie du recours individuel, directement ou indirectement.
La Cour le reconnait dans I'affaire Jean-Claude Roger Gombert c. Cote
d’Ivoire en ces termes:

(...) en tant que juridiction des droits de ’homme et des peuples, elle (la Cour) ne

peut en principe connaitre que des violations des droits des individus, des groupes

d’individus ou des peuples, sur saisine des entités et personnes mentionnées a
P’article 5 du Protocole (...).”

1 La Commission africaine des droits de 'homme et des peuples est opérationnelle
depuis 1987, la Cour africaine des droits de 'homme et des peuples quant a elle
I'est devenue en 2006.

2 S Yerima ‘La Cour et la Commission africaines des droits de 'homme et des
peuples: noces constructives ou cohabitation ombrageuse?’ (2017) 1 Annuaire
africain des droits de ’homme 358.

3 S Kowouvih ‘La Cour africaine des droits de I'homme et des peuples: une
rectification institutionnelle du concept de ‘spécificité africaine ‘en matiere de
droits de 'homme’ (2004) 59 Revue trimestrielle des droits de Thomme 760.

4 L Hennebel et H Tigroudja Traité de droit international des droits de 'Thomme
(2018) 276.

5 C Santulli ‘Les juridictions de 'ordre international: essai d’identification’ (2001)
47 Annuaire francais de droit international 60.

6 F Sudre ‘Conclusions’ in J Andriantsimbazovina et al (dirs) La protection des
droits de 'lhomme par les cours supranationales (2016) 249.

7 Jean-Claude Roger Gombert c. Cote d’Ivoire 038/2016 arrét 22 mars 2018 para

47.
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Entant que tel et dans sa fonction contentieuse, elle recourt au
contradictoire.

Jean Salmon définit le contradictoire comme le «caractere d’'un
proces ou des parties opposées comparaissent et débattent devant un
juge sur un pied d’égalité des éléments du litige en cause».® Cette
acception met en exergue l'aspect processuel du contradictoire,
I'essence méme du proces. En effet, ce dernier est étymologiquement
«une marche, un développement, un progrés»,? un processus vers le
jugement.’® Le contradictoire y est considéré comme une phase
inévitable du «rite processuel»,™ lequel est rythmé par des temps de
silence. Il y a entre contradictoire et silence, une sorte d’intimité
ontologique. En ce sens, soutient-on, que: «[s]ans silence, il n’y a pas de
contradictoire. (...). Le temps du silence de I'un est le temps de parole
de l'autre».' Cette définition du contradictoire, qui est générale au
contentieux international,’3 différe dans le cadre spécifique du
contentieux international des droits de ’homme, qui est réputé comme
un contentieux subjectif.’4 Dans ce domaine, le contradictoire est percu
comme «le droit d’étre informé et de répondre aux piéces et éléments
dela procédure».'d Sous cet angle, il est davantage considéré comme un
droit, qui incombe en premier lieu a la défense. Cette affirmation est
étayée par la doctrine qui consideére le contradictoire comme 1'une des
garanties du proces «qui joue essentiellement en faveur de la défense,
La contradiction doit y étre comprise comme un droit de la défense».
Cette acception du contradictoire est consubstantielle au systeme
accusatoire, dans lequel les parties a linstance ont un role
prépondérant et le juge y est réduit & un réle d’arbitre.'”

Des définitions précédentes, I’on est tenté de déduire que, tel Janus,
le contradictoire comporte deux volets: un volet de droit subjectif et un
volet de droit processuel. Toutefois, sans étre adverses, ces deux
approches du contradictoire forment, selon la doctrine, les «fonctions

8 J Salmon Dictionnaire de droit international public (2001) 253.

9 J-L Gardies ‘Ce que la raison doit au proces’ (1995) 39 Archives de philosophie du
droit 39.

10  A-M Frisson-Roche ‘La philosophie du proces, propos introductifs’ (1995) 39
Archives de philosophie du droit 19.

11 F Zenati ‘Le proces, lieu du social’ (1995) 39 Archives de philosophie du droit 241.

12 B Le Boédec Maurel ‘Le temps du silence’ (2020) 6 Gazette du palais 3.

13 C Santulli Droit du contentieux international (2015) 18.

14 S Rials ‘L’office du juge’ (1989) 9 Droits Revue francaise de théorie de philosophie
et de cultures juridiques 18; M Afroukh ‘L’objectivation du controle juridictionnel’
in Andriantsimbazovina et al (dirs) La protection des droits de ’homme par les
cours supranationales (n 6) 107.

15 L Sinopoli ‘Le principe du contradictoire et la Cour européenne des droits de
I’homme’ in HR Fabri et J-M Sorel (dirs) Le principe du contradictoire devant les
Juridictions internationales (2004) 81.

16 R Maison ‘Le principe du contradictoire devant les juridictions pénales
internationales’ in HR Fabri et J-M Sorel (dirs) Le principe du contradictoire
devant les juridictions internationales (2004) 100.

17 J Pradel ‘Rapport de synthése: inquisitoire-accusatoire: une redoutable
complexité’ (1997) 68 Revue internationale de droit pénal 214; D Salas ‘Le proces’
(2001) 2 Droits Revue francgaise de théorie de philosophie et de cultures
Juridiques 35.



54 Khiessie/ Le contradictoire devant la Cour africaine des droits de I’homme et des peuples

du contradicgoire», auxquelles, elle ajoute la fonction de détermination
de la vérité.!

La Cour n’ayant pas encore connu un «recours entre FEtats
adhérents»,'9 cette étude se limitera a I'application du contradictoire
dans le contentieux opposant I'individu a 'Etat. Au 29 novembre 2021,
la Cour a recu 3252° requétes introductives d’instance dans lesquelles
les requérants alleguent la violation des droits. Dans ses jugements, le
juge régional appréhende diversement le contradictoire. Néanmoins,
I’ensemble de ses jugements constitue une jurisprudence, c’est-a-dire,
qu’ils contiennent des solutions généralement données a des problemes
de droit.*! Partant, cette jurisprudence, qui n’est pas silencieuse,? ne
se limite donc pas a I'application du contradictoire, tel que consacré
conventionnellement, mais devient aussi son complément nécessaire,
son «supplément prétorien».?3

L’approche historique révele que les sources du contradictoire
remontent au-dela de 'ordre juridique africain. Au plan universel, le
contradictoire est consacré aussi bien par larticle 11(1) de la
Déclaration universelle des droits de 'homme (DUDH), que par
larticle 14(3)(d) du Pacte international relatif aux droits civils et
politiques (PIDCP). Au plan régional, le principe du contradictoire
bénéficie en Afrique d’'un fondement conventionnel. Il est formulé dans
la Charte africaine des droits de ’homme et des peuples (la Charte) et
dans le Protocole portant création de la Cour africaine des droits de
’homme et des peuples (le Protocole). La Charte ne mentionne pas
expressément le contradictoire. Ce dernier est contenu dans certaines
garanties judiciaires. L'on peut lire a 'article 7(1)(c), ce qui suit: «Toute
personne a droit a ce que sa cause soit entendue. Ce droit comprend:
(...) le droit a la défense, y compris celui de se faire assister par un
défenseur de son choix». L'on constate que cette disposition mentionne
les droits reconnus a la partie défenderesse ou «les droits de la
défense». Ils sont rattachés a la maxime «entendre l'autre partie»,
selon la formule latine audi alteram partem.?4 L’on peut inférer de
largumentation précédente que le contradictoire est la manifestation
du droit a la défense. Toutefois, cette approche peut s’avérer limitée, en
ce que le contradictoire sert aussi a la partie poursuivante. Il s’étend au-
dela du droit a la défense, car

18  E Jouannet ‘Remarques conclusives’ in HR Fabri et J-M Sorel (dirs) Le principe
du contradictoire devant les juridictions internationales (n 15) 178.

19 H Gaudin ‘Les recours entre les Etats adhérents’ in J Andriantsimbazovina et al
(dirs) La protection des droits de Thomme par les cours supranationales (n 6)
161- 173.

20 Ces statistiques sont disponibles sur le site internet de la Cour https://
www.african-court.org/cpmt/statistic (consulté le 29 novembre 2021).

21 J Hilaire ‘Jugement et jurisprudence’ (1995) 39 Archives de philosophie du droit
181.

22 SH Adjolohoun ‘Les grands silences jurisprudentiels de la Cour africaine des
droits de 'homme et des peuples’ (2018) 2 Annuaire africain des droits de
Fhomme 24-46.

23 P Remy ‘La part faite au juge’ (2003) 4 Pouvoirs 23.

24 G Flécheux ‘Le droit d’étre entendu’ in Etudes offertes a P Bellet (1991) 150.
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un droit de la défense peut n’étre concu que dans I'intérét du défendeur, et c’est en

cela que l'autonomie des droits de la défense se marque par .raggort au

contradictoire, qui est une charge et un bénéfice pour chacune des parties.
Le Protocole mentionne expressément le contradictoire dans son
article 26 relatif aux modalités de preuves. Aux termes de cet article,
«[1]a Cour procede a 'examen contradictoire des requétes qui lui sont
soumises (...)». Une interprétation littérale de cette disposition permet
de considérer le contradictoire davantage comme une modalité
d’organisation du proces. Cette affirmation peut étre confortée lorsque
lon combine la lecture de l'article 26 du Protocole et la régle 30 du
Réglement de la Cour relatif aux phases de la procédure. Il en ressort
que la contradiction se manifeste aussi bien dans la procédure écrite
que dans celle orale.

L’on convient de ce que le contradictoire est un «principe général
du procés international».?° Deés lors, la présente contribution se
propose d’examiner la problématique suivante: comment le juge
africain des droits de T'homme et des peuples recourt-il au
contradictoire? L’'objet de cette contribution est de démontrer, qu'au
travers de sa jurisprudence, la Cour africaine des droits de ’homme,
procéde a une appropriation du principe universel du contradictoire.

Plusieurs méthodes juridiques seront invoquées en vue de cette
réflexion, a savoir I'exégese et la casuistique. D’abord, la méthode
exégétique nous permettra de procéder a l'analyse des différents
instruments qui consacrent le contradictoire et au-dela, d’établir
I'existence des concepts juridiques généraux sur la base de ceux
existant. Ensuite, par la casuistique, 'on examinera au cas par cas les
différentes décisions de la Cour afin d’apprécier la mesure dans laquelle
elle appréhende le contradictoire dans chacune d’elles.

En réponse a la problématique, le juge africain recourt diversement
au contradictoire selon qu’il procede au controle de son respect par les
juridictions nationales et selon qu’il I'applique lui-méme. Partant, la
Cour appréhende le contradictoire comme un mode de concrétisation
d’'un droit subjectif universel (partie 2) et comme une modalité
d’organisation régionale du proces (partie 3)

2 LE CONTRADICTOIRE: UN MODE DE
CONCRETISATION D’UN DROIT SUBJECTIF
UNIVERSEL

La Cour est la garante des droits de ’'homme et des peuples consacrés
par la Charte, dont les droits de se défendre. Ces droits se manifestent
au travers du contradictoire. La Cour veille donc au contradictoire en
controélant son respect par les juridictions nationales et en procédant a
son interprétation extensive.

25 A-M Frison-Roche ‘Généralités sur le principe du contradictoire (droit
processuel)’ These dactylographiée, Université Paris II (1988) 30.

26  Santulli (n 13) 433.
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2.1 Le controle du respect de l’article 7(1)(c) de la
Charte

Les juridictions nationales peuvent étre considérées comme les organes
longa manus de la Cour. Elles sont seules compétentes, en raison du
principe de subsidiarité, de mettre en ceuvre les droits découlant de la
Charte. La Cour quant a elle se contente de controler le respect par
lesdites juridictions de ces droits, dont le droit a la défense et celui de se
faire assister par un défenseur de son choix.

2.1.1 Le contrdle du respect du droit a la défense

Le droit a la défense reléve des «droits que posseéde toute personne pour
se protéger de la menace que constitue pour elle un procés».?” Il s’agit
en réalité d’'un droit subjectif, garanti a I'individu. Cette affirmation est
d’autant plus avérée que le contentieux devant la Cour est généralement
un contentieux qui oppose deux sujets de droit international inégaux:
I'individu, sujet immédiat de droit international®® 4 I'Etat, qui en est le
sujet primaire dévolu de la souveraineté.®

Toutefois, ce rapport déséquilibré trouve ses limites dans le
contentieux international des droits de 'homme, car l'individu y
bénéficie de certaines garanties, dont le droit a la défense. Dans cette
optique, trouve toute sa place la these selon laquelle «permettre la
défense, le contradictoire, c’est organiser la possibilité pour un accusé,
un individu, de résister a la puissance répressive de 'Etat ou d’'une
collectivité. Il s’agit ici de garantir un droit individuel a la personne
poursuivie face a la puissance poursuivante».3° Cette considération est
confortée par la jurisprudence de la Cour.

Dans sa jurisprudence, la Cour définit le droit a la défense et en
énumere les caractéristiques. Elle estime que ce droit est fonction de
certains actes préparatoires. Il implique la possibilité pour l'accusé
d’accéder a certaines déclarations et de réunir des preuves et que ses
moyens de défense soit considérés.

D’abord, le droit d’accéder a certaines déclarations a charge peut
étre considéré comme un acte préparatoire du droit a la défense. Il est
corroboré par laffaire Thobias Mang'ara Mango et Shukurani
Masegenya Mango c. Tanzanie. Les faits a 'origine de cette affaire
peuvent étre résumés ainsi: les requérants sont reconnus coupables et
condamnés a une peine de réclusion de 30 ans pour vol 8 main armé par
les juridictions tanzaniennes.3! Aprés plusieurs recours au terme

27 S Ngono ‘Commentaire de l'article 7(1)’ in M Kamto (dir) La Charte africaine des
droits de 'homme et des peuples et le Protocole y relatif portant création de la
Cour africaine des droits de 'homme et des peuples: commentaire article par
article (2011) 186.

28 P Daillier et al Droit international public (2009) 106.

29  J Bodin Les six livres de la République (1583) 74-.

30 R Maison ‘Le principe du contradictoire devant les juridictions pénales inter-
nationales’ in HR Ruiz Fabri et J-M Sorel (dirs) Le principe du contradictoire
devant les juridictions internationales (n 15) 101.
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desquels ils ont été déboutés,3? ils saisissent la Cour en alléguant qu’ils
ont notamment été privés de leur droit d’étre entendu.33 En réponse a
cette allégation, la Cour rappelle que conformément a 'article 7(1)(c) de
la Charte, toute personne a droit a la défense, en matiére pénale, ce
droit implique que les accusés soient rapidement informés des
éléments de preuve qui soutiennent les accusations portées contre eux
afin de leur permettre de préparer leur défense.34 Par conséquent, elle
considére que

le refus opposé aux requérants d’accéder a certaines déclarations du témoin a

charge et le retard dans la communication de celles-ci constituent une violation de

Tarticle 7(1)(c) de la Charte par I’Etat défendeur.35
Cette position de la Cour est constante. L’examen de I'affaire opposant
la Commission pour le compte d’'un citoyen libyen a son Etat en est
I'illustration. La Cour, en examinant I’allégation de la requérante, basée
sur le droit a ce que sa cause soit entendue, releve que «le droit a la
défense implique également (...) le droit de communiquer avec son
avocat et le droit d’acces aux pieces nécessaires a la préparation de sa
défense».3

Ensuite, le droit a la défense implique la possibilité pour 'accusé de
réunir des preuves. Celles-ci sont des éléments utilisés pour soutenir
une prétention.3” Cette caractéristique du droit a la défense, corollaire
du contradictoire, est inhérent au systéeme accusatoire. Dans ce
systéme, les preuves doivent étre rapportées et discutées par les
parties.f’f8 C’est donc a bon droit que la Cour la considére comme un
élément déterminant du droit a la défense. A titre illustratif, 'on peut
mentionner I'affaire Sébastien Germain Ajavon c. Bénin dans laquelle
la Cour soutient que

(...) Texigence du droit de se défendre implique la possibilité pour l'accusé de

proposer des preuves contraires a celles invoquées par %)’accusation, d’interroger les

témoins a charge ou de citer ses témoins.
Elle conclut que «I’enquéte telle qu’elle a été menée n’a pas permis au
Requérant d’organiser sa défense».4°

En définitive, l'article 7 de la Charte contient «un florilege de droits
particuliers qui se déclinent tout au long du proces et dont il serait vain
de vouloir épuiser la liste».4! L’on convient donc du «faible degré

31 Thobias Mang’ara Mango et Shukurani Masegenya Mango c. Tanzanie 005/
2015 arrét 11 mai 2018 para 6.

32  Mango (n 31) paras 7-10.

33  Mango (n 31) para 11(iii).

34  Mango (n 31) para 76.

35 Mango (n 31) para 79.

36  Commission africaine des droits de 'homme et des peuples c. Libye 002/2013
arrét 3 juin 2016 para 89.

37  Salmon (n 8) 874.

38  Pradel (n 17) 214.

39  Sébastien Germain Ajavon c. Bénin 013/2017 arrét 29 mars 2019 para 152.
40  Ajavon (n 39) para 154.

41 Ngono (n 27) 186.
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d’élaboration»*? de l'article 7 de la Charte. Aussi, le juge controle le
respect du droit de se faire défendre.

2.1.2 Le contrdle du respect du droit de se faire défendre

Assurer sa propre défense n’est pas aisé pour une victime, tant le proces
est
fondamentalement un combat. Ceux qui le pratique utilisent pour vaincre les armes
pacifiques mais percutantes de la preuve, de I'argumentation et de I’éloquence dans
une confrontation qui trouve son paroxysme dans les plaidoiries.*3
Le droit de se faire défendre peut étre appréhendé comme la
prérogative reconnue a une personne accusée ou poursuivie de voir sa
défense étre assurée par un professionnel, «les notables de la robe».44
C’est un droit fondamental que les juridictions nationales sont tenues
de respecter. Cette assertion peut étre confortée par la jurisprudence de
la Cour. Dans laffaire Sébastien Germain Ajavon c. Bénin, elle
considere que toute limite a son exercice doit répondre a une exigence
de nécessité. 4>

La Cour considére que le droit de se faire assister par un défenseur
de son choix est un droit d’exercice obligatoire ce, que I'accusé soit
absent a l'instance et a fortiori en considération des charges retenues
contre lui.

L’absence a l'instance d'une personne poursuivie ne saurait la
priver de son droit de se faire assister par un défenseur. Cette assertion,
au-dela du probleme de la vérité qu’elle résout,*® justifie le fait que c’est
un droit naturel et trouve son fondement dans le droit canonique. Les
Ecritures Saintes rapportent que méme «Dieu ne condamne pas sans
entendre».4”7 A T'image du «juge divin», le respect du droit d’étre
entendu par le «juge humain»4° est un moyen par lequel ce dernier
«s’efforce d’accéder au mystére de la divinité».49 Cet exercice du juge
régional des droits de ’homme est perceptible dans I’affaire Sébastien
Germain Ajavon c. Bénin précitée. Dans cette affaire, le requérant
allégue la violation notamment du droit de se faire assister par un
conseil garanti par I'article 7(1)(c) de la Charte.5° En effet, il soutient
que

en matiére correctionnelle, le prévenu peut demander a étre jugé en son absence en

étant représenté par son avocat ou par un avocat commis d’office. (...) tant en

matiére correctionnelle qu’en matiére criminelle (...) le tribunal et les Cours
d’assises sont tenus d’entendre I'avocat qui se présente pour assurer la défense du

42  Ngono (n 27) 186.

43  Zenati (n 11) 241.

44  Salas (n 17) 32.

45  Ajavon (n 39) para 171.

46  E Jouannet ‘Remarques conclusives’ in HR Ruiz-Fabri et J-M Sorel (dirs) Le
principe du contradictoire devant les juridictions internationales (n 15) 180.

47  Livre de Genése, cité par G Flécheux ‘Le droit d’étre entendu’ (n 31) 150.

48 S Cotta ‘Quidquid latet apparebit: Le probléme de la vérité du jugement’ (1995) 39
Archives de philosophie du droit 1995 221.

49  Cotta (n 48) 220.
50  Ajavon (n 39) para 9(iv).
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prévenu (...); qu’en l'espéce (...) il a présenté ses excuses et a fait valoir qu’il

n’entendait pas comparaitre.®
Pourtant, en dépit de sa notification, les juridictions ont refusé la
constitution de ses avocats au motif que 'accusé devait au préalable
étre inculpé.5? Par contre, 'Etat défendeur quant a lui soutient que
devant la Cour de répression des infractions économiques et du
terrorisme (CRIET), le requérant en décidant de ne pas comparaitre, ne
remplissait pas les conditions pour se faire représenter par un conseil
en son absence.53 Pour trancher cette question de la représentation
d’un accusé par un conseil, la Cour pose un principe, en ces termes:

le droit d’étre représenté par un avocat dont la finalité est d’assurer le caractere

contradictoire revét un caractere pratique et effectif de sorte que son exercice laisse

la latitude au prévenu de comparaitre personnellement ou de se faire représenter.

Toute limite a I'exercice de ce droit doit répondre & une exigence de nécessité.>4
Par conséquent, elle estime que «le défaut de comparution d’'un accusé
diment convoqué ne saurait le priver de son droit d’étre représenté par
un avocat».%? Il en ressort que le droit de se faire défendre est un droit
inhérent a un accusé.

De ce qui précede, 'on convient avec la doctrine que

L’article 7, bien qu’étant d’importance cardinale, est si riche qu’il cache, dans les
replis de ses phrases, des questions épineuses. D’ou les raisons d’espérer qu’une
excellente interprétation du texte sera faite par la Cour africaine des droits de
I’homme et des peuples.®

2.2 PL’interprétation prétorienne extensive de
Particle 7(1)(c) de la Charte

La Cour }7)eut étre considérée comme 1’ «interprete authentique-
autorité»®’ de la Charte et des autres instruments des droits de
I'homme ratifiés par les Etats. Dans I'exercice de son office, le juge
procede a une interprétation extensive du droit a la défense et de celui
de se faire défendre.

2.2.1 L’interprétation extensive du droit a la défense

Le droit a la défense, tel qu’il ressort de l'article 7(1)(c) de la Charte ne
met pas en exergue toutes ses potentialités. Ce constat n’est pas
surprenant d’autant plus que I'on reconnait le caractére général des
conventions qui ne peuvent pas mentionner, de fagon expresse, tous les
cas particuliers.>® D’ou lintérét pour le juge de procéder a
I'interprétation de la norme considérée. En effet, loin d’étre une simple

51 Ajavon (n 39) para 164.

52  Ajavon (n 39) para 165.

53  Ajavon (n 39) para 167.

54  Ajavon (n 39) para 171.

55  Ajavon (n 39) para 173.

56  Ngono (n 27) 179.

57 D Alland ‘L’interprétation du droit international public’ (2013) 362 Recueil des

cours de l'académie de droit international 238.
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«opération mécanique ou purement logique d’application de la loi»,>2
I'application d’une régle impose le passage du général au particulier.®®
Cette assertion va étre éprouvée par un examen empirique de la
jurisprudence de la Cour.

Dans l'affaire Thobias Mang’ara Mango et Shukurani Masegenya
Mango c. Tanzanie, dont les faits sont déja relevés supra, les
requérants soutiennent notamment que les juridictions tanzaniennes
ont poursuivi leur procés en dépit du fait qu’ils n’eussent regu
communication de certaines dépositions et méme celles qui ont été
communiquées, «leur ont été remises avec un retard excessif».®! Le
droit de se défendre ne se réduit pas a la possibilité accordée a I'accusé
d’assurer sa défense. Son exercice effectif est subordonné a la
communication prompte des documents nécessaire a sa préparation.
Dans cette perspective et en réponse a l'allégation des requérants, la
Cour considére que

le refus opposé aux requérants d’accéder a certaines déclarations du témoin a

charge et le retard dans la communication de celles-ci constituent une violation de

larticle 7(1)(c) de la Charte par I'Etat défendeur.%2

Il ne suffit donc pas pour les juridictions nationales de communiquer a
I’accusé les documents nécessaires a la préparation de sa défense, mais
elles doivent le faire avec diligence. Le retard dans la communication
des pieces a la partie poursuivie pourrait étre considéré comme une
manceuvre dilatoire en faveur de la partie poursuivante. Cette position
de la Cour avait déja été affirmée dans un autre arrét, 'affaire opposant
Mohamed Abubakari c. Tanzanie.®3

Dans cette affaire, le conseil du requérant allegue, au cours de
I’audience publique, avoir plus d’'une fois requis la production, devant
les juridictions nationales, de la copie des actes d’accusation et des
déclarations de témoins, pour étre en mesure de se défendre, mais sans
succes. Il a indiqué au surplus avoir dii attendre 50 jours pour recevoir
la déclaration d’un seul témoin. Cinq mois plus tard, le Procureur avait
admis n’avoir pu apporter les déclarations d’autres témoins faute du
matériel de bureau.®* La Cour rappelle qu’aux termes de 'article 7(1)
toute personne a le droit de se défendre. L’exercice effectif de ce droit
implique notamment une communication diligente des pieces. Cette
exigence n’est pas mise en évidence par la lettre de 'article 7. L’on peut
convenir avec la doctrine du «faible degré d’élaboration de I'article 7 de
la Charte»,% considéré comme la norme en matiére de contradictoire.
Or, «juger n’est nullement lapplication mécanique de normes
juridiques»®® et «toutes normes juridiques appellent une

58 E De Vattel Le droit des gens, ou Principes de la loi naturelle appliqués a la
conduite et aux affaires des nations et des souverains (1863) para 262.

59  F Gény Méthode d’interprétation et sources en droit positif. Essai critique cité par
D Alland (n 57) 225.

60  Alland (n 57) 269.

61 Thobias (n 31) para 11(v).

62  Thobias (n 31) para 79.

63  Mohamed Abubakari c. Tanzanie 007/2013 arrét 4 mai 2016.
64  Abubakari (n 63) para 155.

65  Ngono (n 27) 186.
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interprétation en tant qu’elles doivent étre appliquées».®” L’article
7(1)(c) n’échappe pas a cette conception kelsenienne d’application des
normes. Toutefois, l'interprétation littérale de cette disposition ne
permet pas d’apprécier effectivement la violation du droit de se
défendre alléguée dans I'affaire sous examen. Pour se faire, la Cour, qui
a compétence en vertu de I’article 3(1) de son Protocole pour interpréter
les dispositions de la Charte, recourt a la technique de la «combinaison
des sources» ou le «cosmopolitisme normatif»°® pour interpréter
Tarticle 7(1)(c). Partant, elle se réfere au Pacte international relatif aux
droits civils et politiques (PIDCP) en considérant que, conformément a
larticle 14(3) du Pacte, toute personne accusée d’une infraction pénale
a droit notamment a «étre informée, dans le plus court délai (...) et de
facon détaillée de la nature et des motifs d’accusation portée contre elle
(...)». Il est utile de rappeler qu’en vertu de I’article 7 du Protocole de la
Charte, le PIDCP rentre dans le cadre du droit applicable par la Cour.
Aussi, pour conforter sa décision, elle se référe a la jurisprudence de la
Cour européenne des droits de 'homme (Cour européenne) et de la
Cour interaméricaine des droits de 'homme (Cour interaméricaine)
pour soutenir que

le droit pour l'accusé d’étre complétement informé des charges portées a son

encontre est un corollaire de son droit a la défense, et au-dela, un élément essentiel

de son droit & un procés équitable.%9
Il n’est pas inutile de noter qu'un tel recours a la jurisprudence de la
Cour européenne et de la Cour interaméricaine participe de la
«complémentarité des systemes juridictionnels de protection des droits
de ’homme».”°

En définitive, et sur la question en discussion relativement a
Paffaire Abubakari, la Cour africaine conclut que
les autorités judiciaires n’ayant pas agi avec la diligence due pour communiquer en
temps voulu au requérant toutes les pieces de I'accusation, 'Etat défendeur a violé
son droit a la défense, tel que garanti par les articles 7(1)(c) de la Charte et 14(3) a et
b du Pacte.”*
Tout autant que le droit de se défendre, le droit de se faire défendre fait
l'objet d’'une interprétation extensive.

2.2.2 L’interprétation extensive du droit de se faire
défendre

L’on ne peut appliquer une regle sans l'interpréter au préalable, a
fortiori lorsqu’elle est formulée de facon laconique. Il en est ainsi du
droit de se faire défendre. La Cour ne peut donc pas, en raison des

66 G Thuillier ‘Probabilisme et art de juger’ (2001) 2 Droits Revue francaise de
théorie de philosophie et de cultures juridiques 40.

67  H Kelsen Théorie pure du droit (1990) 134-.

68  Sudre (n 6) 254.

69  Abubakari (n 63) para 158.

70  E Decaux ‘Concurrence et complémentarité des systemes de protection des droits
de '’homme’ (2001) 4 Cours euroméditerranéens Bancaja de droit international
723-769.

71 Abubakari (n 63) para 161.
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spécificités qui caractérisent chaque affaire, appliquer ce droit dans sa
lettre, car «la fonction de juger implique nécessairement celle
d’interpréter». Ainsi, dans son ceuvre interprétative, elle procéde a
I’éclaircissement des zones ombrageuses du droit de se faire défendre.
Cette opération est perceptible dans différents arréts, dont la
casuistique permet de relever deux considérations: le droit de se faire
défendre consiste en une assistance obligatoire et sans frais et il doit
étre exercé a toutes les étapes de la procédure.

Premiérement, le droit de se faire assister par un défenseur de son
choix implique une assistance juridique obligatoire et sans frais. Le
caractere obligatoire de cette assistance se justifie en que ce droit est
inhérent a toute personne poursuivie ou accusée, qu'elle en fasse la
demande ou pas, a fortiori lorsqu’elle est indigente. Le caractére
gracieux quant a lui se justifie par le fait qu’il s’agit d’un droit dont la
jouissance ne peut étre réservée a une certaine couche de la société.
L’on peut, a titre illustratif, se référer a l'affaire Magid Goa alias
Vedastus c. Tanzanie.”?

Dans cette affaire le requérant, qui assure personnellement sa
défense, soutient que I'’Etat défendeur a violé les dispositions de ’article
7(1)(c) de la Charte pour ne lui avoir pas fourni une assistance judiciaire
pendant son proces, aussi bien en premiére instance qu’en appel.”3 En
examinant cette allégation, la Cour affirme:

larticle 7(1)(c) de la Charte ne prévoit pas explicitement le droit a4 une assistance

judiciaire gratuite. Toutefois, la Cour de céans a interprété ces dispositions a la

lumieére de I’article 14(3)(d) du PIDCP et conclut que le droit a la défense comprend
celui de bénéficier d’une assistance judiciaire gratuite. (...) toute personne accusée
d’une infraction pénale a droit a une assistance judiciaire gratuite sans étre obligé
d’en faire la demande.”4
L’examen de cette décision permet de constater que la Cour ne se
contente pas de la lettre de I'article 7(1)(c) de la Charte. Il tient compte
de sa prérogative de recourir a d’autres sources du droit, a I'instar du
PIDCP. Partant de cette technique de la combinaison des sources, elle
procéde a une interprétation pro homine du droit de se faire défendre.
Elle reste constante dans cette démarche, car celle-ci était déja
perceptible dans un arrét antérieur, en laffaire Wilfred Onyango
Ngani et 9 autres c. Tanzanie.”>

De méme dans larrét déja examiné, en laffaire Mohamed
Abubakari c. Tanzanie, la Cour observe que I'article 7 de la Charte ne
traite pas de fagcon spécifique de la question de I'octroi d’'une assistance
juridique gratuite. Par contre,

larticle 7 de la Charte, lu conjointement avec 'article 14 du PIDCP, garantit le droit

de toute personne accusée d’une infraction pénale, chaque fois que l'intérét de la

justice I'exige, de se voir attribué d’office un défenseur, sans frais, si elle n’a pas les
moyens de le rémunérer.”

72 Magid Goa alias Vedastus c. Tanzanie 006/2015 (fond et réparations)
26 septembre 2019.

73 Vedastus (n 772) para 66.
74  Vedastus (n 72) para 70.

75 Wilfred Onyango Ngani et 9 autres c. Tanzanie 006/2013 arrét 10 mars 2016
para 167.
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Cette technique d’interprétation extensive du droit de se faire
défendre est reprise dans les arréts du 26 juin 2020, en 'affaire Andrew
Ambrose Cheusi c. Tanzanie’’ et en l'affaire Kalebi Elisamehe c.
Tanzanie.”®

Deuxiemement, le droit de se faire assister par un défenseur doit
étre exercé a toutes les phases de la procédure judiciaire. Cette
affirmation découle de I'interprétation extensive de la Cour notamment
dans laffaire Sébastien Germain Ajavon c. Bénin. Dans sa requéte
introductive d’instance, le requérant alléegue devant la Cour la violation
par les juridictions nationales de son droit a la défense, précisément
celui de se faire représenter par un conseil.”® Dans son examen au fond,
la Cour détermine la portée du droit a la défense en affirmant que

(...) le domaine de l'article 7(1)(c) s’applique a toutes les étapes de la procédure
d’une affaire depuis les enquétes préliminaires jusqu’au prononcé du jugement et
ne se limite pas uniquement au déroulement des audiences.°

En définitive, la Cour, par son ceuvre jurisprudentielle, clarifie et
conforte I’acception des dispositions de I'article 7(1)(c) de la Charte.
Partant, 'on partage l'assertion selon laquelle, «la spécificité de la
protection internationale des droits de ’homme induit une conception
extensive de I'office du juge des droits de ’homme».®! Néanmoins, le
juge doit non seulement faire respecter le contradictoire, mais aussi le
respecter lui-méme.

3 LE CONTRADICTOIRE: UNE MODALITE
D’ORGANISATION REGIONALE DU PROCES

Devant la Cour, les requétes sont examinées de facon contradictoire,
ainsi qu’il ressort de I'article 26 de son Protocole. Le contradictoire est
par conséquent une modalité d’organisation africaine du proces. Il est
mis en ceuvre dans les deux phases de la procédure, a savoir la phase
écrite et la phase orale.

3.1 La mise en ceuvre du contradictoire dans la
procédure écrite

La mise en ceuvre du contradictoire dans la procédure écrite est
perceptible dans I’'examen de la jurisprudence de la Cour. Cet examen
permet de relever que le contradictoire s’y manifeste par un échange
obligatoire des écritures dont le respect conduit a une prorogation
nécessaire des délais.

76 Abubakari (n 63) para 138.

77 Andrew Ambrose Cheusi c. Tanzanie 004/2015 arrét 26 juin 2020 para 105.
78  Kalebi Elisamehe c. Tanzanie 028/2015 arrét 26 juin 2020 para 55.

79  Ajavon (n 39) para 142.

80  Ajavon (n 39) para 149.

81 Sudre (n 6) 254.
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3.1.1  Un échange obligatoire des écritures

Dans la phase gcrite, le contradictoire se manifeste par des
«échanges écrits»,°? c’est-a-dire, par le «fait de s’exprimer tour a tour
(...) par écrit».%3 L’on peut donc considérer qu’il a pour point de départ
la notification par I'Etat défendeur a la Cour de sa réponse a la requéte
introductive d’instance.

Toutefois, 'on ne devrait pas se limiter au constat formel dun
échange des écritures. Faudrait-il encore, pour apprécier le caractere
contradictoire de la procédure écrite, opérer un constat substantiel. En
d’autres termes, il faut procéder a I'identification du contenu desdites
écritures. La Cour se soumet a cet exercice dans plusieurs arréts. L’arrét
du 26 juin 2020, en l'affaire Fidele Mulindahabi c. Rwanda et 'arrét du
3 juin 2016, en l'affaire Commission africaine des droits de Thomme et
des peuples c. Libye sont assez illustratifs a cet égard.

Dans la premiére affaire, la procédure écrite peut étre retracée
ainsi: la Cour est saisie, en date du 24 février 2017, d’'une requéte
déposée par Fidele Mulindahabi. Cette requéte est notifiée a la partie
adverse le 31 mars 2017.°4 Le 9 mai 2017, le greffe recoit une lettre de
I’Etat contre lequel la requéte est introduite dans laquelle il rappelle a
la Cour le retrait de sa déclaration faite en vertu de I’article 34(6) du
Protocole et I'informe qu’il ne participerait a aucune procédure. Il
demande a la Cour par voie de conséquence de s’abstenir de lui
communiquer toute information relative aux affaires le concernant.®5
Le 22 juin 2017, la Cour accuse réception de la correspondance du
Rwanda et l'informe qu’elle lui communiquerait touteg les pieces de
procédure.®® Apres plusieurs prorogations de délai®” en vue de
permettre au Rwanda de répondre aux différents actes de procédure et
constatant que le Rwanda ne répond pas a la requéte, la Cour clét la
procédure. L’examen de la procédure de cet arrét est riche
d’enseignements. Dans le cadre limité de la question de I'identification
du contenu des écritures, I'on observe qu’il y a formellement une
«communication» entre la Cour et le Rwanda. Toutefois, cet échange
écrit ne suffit pas, car la contradiction «est une véritable réponse qui
prend position sur les éléments fournis dans le mémoire en
demande».®® En I'espéce, le contenu des écritures du Rwanda révéle le
refus de sa participation a une procédure devant la Cour.

Dans la seconde affaire, Commission africaine des droits de
Chomme et des peuples c. Libye, I'on peut retenir ce qui suit: le
31 janvier 2013, le greffe regoit une requéte introductive d’instance
dirigée contre la Libye.89 Par lettre du 12 mars 2013 adressée au

82  Santulli (n 13) 435.

83  Salmon (n 8) 407.

84  Fidele Mulindahabi c. Rwanda 004/2017 arrét 26 juin 2020 para 10.

85  Mulindahabi (n 84) para 11.

86  Mulindahabi (n 84) para 12.

87  Mulindahabi (n 84) paras 13-16.

88  Santulli (n 13) 435.

89  Commission africaine des droits de 'homme et des peuples (n 36) para 12.
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Ministere des affaires étrangeres de la Libye avec copie a son
ambassade a Addis-Abeba, le greffe communique au défendeur la
requéte et l'invite & y répondre dans un délai de 60 jours.®° En
application des articles 27(2) du Protocole et 51(1) du Réglement
intérieur, la Cour rend une ordonnance portant mesures provisoires
suo motu.9' Celle-ci est communiquée aux parties? et le défendeur
devait déposer son rapport de mise en ceuvre desdites mesures. Le 29
mai 2013, le défendeur adresse au Conseiller juridique de la
Commission de 1'Union africaine une note verbale.93 Aprés une
transmission de ladite note a la partie requérante afin qu’elle fasse ses
observations, la procédure a suivi son cours. Quelque mois plus tard,
par note verbale du 16 mai 2014, 'Etat défendeur déclare soumettre a
la Cour un rapport sur la mise en ceuvre de I’'Ordonnance du 15 mars
2013.94 Toutefois, lors de sa 33e session ordinaire tenue du 26 mai au
13 juin 2014, la Cour examine ladite «note verbale» et conclut qu’elle
ne constitue pas le rapport demandée.% Aussi, le greffe confirme que
I’Etat défendeur n’a répondu ni a la requéte sur le fond, ni a celle
interlocutoire.9® En bref, I'on retient de cette procédure que I'échange
de documents intervenu entre les deux parties n’est pas la
manifestation du contradictoire, dans la mesure ou le document
transmis par la Libye, n’est nullement une réponse aux actes de
procédure. La volonté de la Cour de respecter le contradictoire conduit
inévitablement a une prorogation des délais de la procédure.

3.1.2 Une prorogation nécessaire des délais

L’article 37 du Reglement intérieur de la Cour détermine le délai dont
dispose un Etat pour répondre a la requéte. Il dispose: «L’Etat
défendeur répond a la requéte dont il fait I'objet dans un délai de
soixante (60) jours qui pourrait étre prorogé par la Cour, s’il y a lieu».
Ce délai, qui est dorénavant de 90 jours, conformément a la regle 44 du
Réglement du 25 septembre 2020, est accordé a I’Etat défendeur pour
apporter sa réponse a une requéte, c’est-a-dire, a «un acte de procédure
par lequel une personne introduit une instance devant un organe quasi-
judiciaire»®7 ou judiciaire. Le nombre de prorogation dont peut
bénéficier une partie n’est donc pas déterminé, tant «la décision dg
prorogation reléve de l'appréciation discrétionnaire de la Cour».?

Cette disposition des instructions de procédure est effectivement
observée par la Cour dans sa jurisprudence. L’examen de cette derniére
révele, qu’en vue de respecter le contradictoire dans la procédure écrite,
le juge procede au tant de fois a une prorogation des délais. Cette

90  Commission africaine des droits de 'lhomme et des peuples (n 36) para 13.
91 Commission africaine des droits de Thomme et des peuples (n 36) para 15.
92  Commission africaine des droits de Thomme et des peuples (n 36) para 16.
93  Commission africaine des droits de 'homme et des peuples (n 36) para 19.
94  Commission africaine des droits de Thomme et des peuples (n 36) para 27.
95  Commission africaine des droits de Thomme et des peuples (n 36) para 28.
96  Commission africaine des droits de 'Thomme et des peuples (n 36) para 32.
97  Salmon (n 8) 986.

98  Point 40 des Instructions de procédure de la Cour adoptée le 5 octobre 2012.
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prorogation influe doublement sur la procédure: elle prolonge sa durée
et conduit méme le juge a la rouvrir lorsqu’elle était déja close.

Premiérement, la prorogation des délais de la procédure est
perceptible notamment dans l'affaire Lucien Ikili Rashidi c. Tanzanie
du 28 mars 2019. Dans cette affaire, la requéte introductive d’instance
est déposée le 19 février 201599 et transmise a la Tanzanie le 9 juin
2015.1°9 Cette derniére dépose sa réponse a la requéte le 9 septembre
2015 et copie est transmise au requérant.'®! Toutefois, 'on constate que
la réponse de 'Etat défendeur a la requéte introductive d’instance est
déposée, au-dela du délai réglementaire, sans prorogation de la Cour,
90 jours apres. Partant de cette constatation, le requérant sollicite de la
Cour un arrét par défaut au motif que la réponse de I'Etat défendeur est
déposée au-dela des soixante jours. Cette réponse de I’Etat défendeur
appelle éventuellement une réplique, c’est-a-dire, «une réponse a la
réponse».’°> Cependant, en raison de certaines difficultés de
communication entre le requérant et son Conseil, la Cour proroge
plusieurs fois le délai de dépdt de la réplique du requérant. Elle est
finalement déposée huit mois plus tard, le 28 juillet 2016 et copie est
transmise a I'Etat défendeur pour répondre aux arguments
supplémentaires du requérant.'3 Le 9 aofit 2016, la Cour rappelle
PEtat défendeur sur le dépot de sa réponse aux arguments
supplémentaires du requérant. Apres plusieurs prorogations de délai,
I’Etat défendeur dépose sa duplique le 27 avril 2017, soit neuf mois
apres. Cette duplique est transmise au requérant qui doit y répondre
dans un délai discrétionnairement fixé a 15 jours. Le requérant verse au
dossier plusieurs documents additionnels a I'appui de sa requéte et
ceux-ci sont communiqués & 'Etat défendeur.'°4 La procédure est close
le 15 novembre 2017. Au terme de cette longue procédure, I'on retient
que les échanges d’écritures, manifestation du contradictoire, peuvent
durer aussi longtemps que de nouveaux éléments sont versés au
dossier. Cette longueur de la procédure écrite pose le probleme de la
« nécessité de traiter un contentieux de masse dans des délais qui
demeureraient raisonnable et en préservant la qualité de la
jurisprudence ».195

Le respect du contradictoire a donc pour effet de prolonger la durée
de la procédure, en l'espéce trois ans. L’'on peut aussi mentionner
laffaire Actions pour la Protection des Droits de THomme (APDH) c.
Cote d’Ivoire, dans laquelle I'Etat défendeur dépose son contre-
mémoire au-dela des délais impartis et la Cour «a, dans l'intérét de la
justice décidé de I'accepter, bien que déposé hors délai». % Lintérét de
la justice dont il est question n’est que le respect du contradictoire.

99  Lucien Ikili Rashidi c. Tanzanie 009/2015 (fond et réparations) 28 mars 2019
para 13.

100 Rashidi (n 99) para 14.
101 Rashidi (n 99) para 15.
102 Salmon (n 8) 977.

103 Rashidi (n 99) para 18.
104 Rashidi (n 99) para 19.

105 M-L Layus et F Simonetti ‘Procédure juridictionnelle: points communs et
différences’ (2001) 96 Pouvoirs 85.
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Néanmoins, ’on ne doit pas perdre de vue que le respect par la Cour
du contradictoire ne devrait pas conduire les parties a outrepasser les
délais impartis car, de la méme maniére qu’elle recourt a son pouvoir
discrétionnaire pour proroger les délais, la Cour peut aussi
discrétionnairement décider de ne pas recevoir une écriture soumise
hors délai. Il en est ainsi, a titre illustratif, dans son arrét rendu le
28 mars 2019, en laffaire Collectif des anciens travailleurs du
laboratoire ALS c. Mali.'°7 Ce refus ne constitue pas pour autant
I'inobservation du contradictoire.

Deuxiemement, 'assertion selon laquelle la volonté manifeste de la
Cour de respecter le contradictoire conduit a la réouverture dune
procédure écrite déja close peut étre étayée par I'affaire Ngunza Viking
(Babu Seya) et Johnson Nguza (Papi Kocha) c. Tanzanie du 8 mai
2020. Dans cette affaire, la Cour doit se prononcer sur les réparations.
Le 27 novembre 2018, le greffe transmet aux parties une copie certifiée
conforme de l'arrét sur le fond.’°® Le 23 aofit 2018, les requérants
déposent leurs conclusions sur les réparations et sont transmises a
I'Etat défendeur le 24 aotit 2018. Le 18 mars 2020, ’Etat défendeur
dépose son mémoire en réponse aux conclusions des requérants sur les
réparations.'®? La procédure écrite étant close le 16 décembre 2019, elle
est 2 nouveau ouverte le 10 février 2020 a la demande de I’Etat
défendeur, datée du 9 janvier 2020, aux fins de prorogation de délai
pour déposer ses observations sur les réparations. L’Etat défendeur a
déposé son mémoire en réponse le 18 mars 2020.° L’on observe
qu'une fois close, la procédure écrite peut toujours étre rouverte a la
demande d’une partie et apres une autorisation de la Cour.

Le contradictoire n’est pas seulement observée dans la procédure
écrite. Elle I'est aussi dans la phase orale.

3.2 La mise en ceuvre du contradictoire dans la
phase orale

Dans la phase orale, la mise en ceuvre du contradictoire requiert la
présence des parties a l'instance. Ce n’est que lorsqu’elles sont
représentées, que la Cour peut effectivement mettre en ceuvre le
contradictoire.

106  Actions pour la Protection des Droits de lTHomme c. Cote d’Ivoire 001/2014 arrét
18 novembre 2016 para 26.

107 Collectif des anciens travailleurs du laboratoire ALS c. Mali 042/2016
(compétence et recevabilité) 28 mars 2019 para 10.

108 Ngunza Viking (Babu Seya) et Johnson Nguza (Papi Kocha) c. Tanzanie 006/
2015 (réparations) 08 mai 2020 para 5.

109 Ngunza (n 107) para 6.
110 Ngunza (n 107) para 8.
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3.2.1 Une mise en ceuvre subordonnée a la présence des
parties a ’instance

Le contradictoire ne peut étre mis en ceuvre que si les deux parties sont
représentées. Cette assertion est d’autant plus soutenable que «(...) le
proces est essentiellement un duel entre les parties, le contradictoire y
devient ainsi d’autant plus central qu’il est 'image méme du proces et
sa transcription directe».! Bien qu'en vertu de larticle 26 du
Protocole, la Cour soit tenue de procéder a un examen contradictoire
des requétes, cette obligation n’est pas absolue. Son Réglement
intérieur relativise cet «examen contradictoire» en envisageant
I’hypothése de la non-comparution d’une partie. Partant, la Cour
devrait, a la demande de la partie comparante, tirer les conséquences
juridiques de cette non-comparution en rendant un jugement par
défaut, tel qu’il ressort de I'article 55 du méme Reglement. L’on peut
inférer de ce qui précéde que la non-comparution n’entraine pas
systématiquement la suspension de la procédure. Toutefois, ce droit
matériel de la juridiction régionale des droits ’'homme et des peuples
peut étre éprouvé par 'examen empirique de sa jurisprudence. Une
revue des arréts de la Cour permet de constater que dans son examen
des affaires dans lesquelles une seule partie a comparu, elle n’est pas
restée constante. Tantdt, elle a procédé a la suspension de la procédure,
tantot elle a rendu, a la demande de la partie comparante, un jugement
par défaut.

D’une part, la non-comparution d’'une partie a I'instance a conduit
la Cour a suspendre la procédure. Ce constat découle de ’examen de
laffaire opposant Ingabire Victoire Umuhoza, citoyenne rwandaise au
Rwanda. Dans cette affaire, la requérante allegue devant la Cour, la
violation de certains droits consacrés par la DUDH, le PIDCP et la
Charte tout au long de son procés devant les juridictions nationales.!!?
Devant la Cour, les deux parties ont participé aux actes de la procédure
écrite. Par lettre du 4 janvier 2016, le greffe informe les parties de la
tenue d'une audience publique le 4 mars 2016.1!3 Trois jours avant la
tenue de l'audience, 'Etat défendeur notifie a la Cour le dépot de
I'instrument de retrait de sa déclaration faite en vertu de 'article 34(6)
du Protocole. Dans cette lettre, il précise ce qui suit:

La République du Rwanda demandait qu’aprés le dépot dudit instrument de retrait,

la Cour suspende toutes les affaires concernant le Rwanda jusqu'a ce qu’une

révision de la déclaration soit faite et notifiée a la Cour en temps opportun.*4
Apres plusieurs demandes, dont le report de la date de 'audience
sollicité par les conseils de la requérante, le greffe informe les parties
que l'audience publique aurait lieu, comme prévu.'’> Il parait utile de

111 Jouannet (n 15) 184.

112 Ces allégations n’étant pas mentionnées dans 'ordonnance rendue le 18 mars
2016, nous avons dii recourir par projection a la décision suivante: Ingabire
Victoire Umuhoza c. Rwanda 003/2014 arrét 24 novembre 2017 para 9.

113 Ingabire Victoire Umuhoza c. Rwanda 003/2014 (ordonnance) 18 mars 2016
para 6.

114 Umuhoza (n 112) para 10.
115 Umuhoza (n 112) para 11.
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préciser que I'Etat défendeur n’a soulevé aucune exception
d’incompétence de la Cour et que l'audience du 4 mars porterait sur
I'examen de I’affaire au fond. Lors de cette audience, I'Etat défendeur ne
comparait pas.!’® Néanmoins, la Cour entend les représentants de la
requérante sur les questions de procédure.'” Ceux-ci ont voulu, sans
succes, présenter leurs arguments sur la question du retrait par I'Etat
défendeur ge sa déclaration faite en vertu de larticle 34(6) du
Protocole.™® Cette audience publique est restée sans suite, car la Cour
rend, deux semaines apres, une ordonnance dans laquelle elle suspend
de facto la procédure.

Cette suspension implicite de la procédure est perceptible dans
Panalyse de ladite ordonnance. Le juge Fatsah Ouguergouz reléve dans
son opinion dissidente y jointe que

I’Etat défendeur (...) sans qu’il ait eu 4 comparaitre a I'audience et & plaider quoi

que ce soit, a obtenu de la Cour une suspension de 'examen de la recevabilité de la

requéte et du fond de l'affaire. La Cour (...) décide donc de différer sa décision (...)
semblant ainsi vouloir sauvegarder le principe du contradictoire en faveur de 'Etat
défendeur (...).1*°
Si 'on peut considérer que la suspension de I'examen de cette affaire
par la Cour serait justifiée par le souci de «ménager le principe du
contradictoire»,2° cette thése est relative dans la mesure ou ladite
affaire n’a pas fait jurisprudence.

D’autre part, le jugement étant la derniere étape du proces, le
défaut peut étre d a deux raisons. La doctrine distingue le «défaut
faute de comparaitre» du «défaut faute de conclure».’?! Dans la
premiére hypothése, la partie au différend fait le choix de ne pas étre
présent a l'instance. Dans la seconde hypothése, la partie, bien que
comparante, fait le choix de ne pas faire valoir ses moyens. La Cour n’a
pas encore expérimenté cette dernieére hypothése. Dans les deux
situations, le jugement par défaut ne peut étre rendu qu’a la réunion de
trois conditions cumulatives. Conformément a larticle 55(2) du
Réglement de la Cour, il s’agit de la vérification de sa compétence, de la
recevabilité de la requéte et du caractére fondé en fait et en droit des
conclusions de la partie comparante. Aux nombres des jugements par
défaut rendus par la Cour, 'on peut mentionner notamment les affaires
Fidéle Mulindahabi c. Rwanda, du 26 juin 2020, Rutabingwa
Chrysanthe c. Rwanda, arrét du 4 juillet 2019, révision de l'arrét du
11 mai 2018 et 'affaire Commission africaine c. Libye, rendue le 3 juin
2016.

La particularité du jugement par défaut, faute de comparaitre,
réside dans la présence d'une seule partie a I'instance. Partant, le
contradictoire ne peut y étre mis en ceuvre dans la mesure ou la

116  Umuhoza (n 112) para 14.
117 Umuhoza (n 112) para 15.
118 Umuhoza (n 112) para 16.
119  Umuhoza (Opinion dissidente du Juge Fatsah Ouguergouz) para 32.

120 H Werner ‘L’acces de I'individu a la Cour africaine des droits de ’homme et des
peuples’ (2016) 2 Revista Juridica 845.

121 Salmon (n 8) 744.



70 Khiessie/ Le contradictoire devant la Cour africaine des droits de I’homme et des peuples

contradiction suppose la présence de deux parties a I'instance. Dans
toutes ces affaires, le jugement est 'aboutissement d’un échange entre
la partie requérante et la Cour.

Le contradictoire étant considéré comme le «(...) symbole du droit
d’étre pris en considération (...)»,'> cette prise en considération ne
peut étre effective que lorsque les parties sont représentées a I'instance.

3.2.2 Une mise en ceuvre effective entre les parties a
l’instance

Le contradictoire se manifeste par la prise de parole des parties pour
faire valoir leurs prétentions. Il est percu comme la faculté accordée a
une partie de faire valoir ses arguments. Le choix du vocable «faculté»
est justifié en ce que le contradictoire ne garantit pas une contradiction
effective. L’'on peut considérer qu’il s’agit d'un droit substantiel
d’exercice facultatif. En ce sens, la doctrine reléve ce qui suit:
Le principe du contradictoire ne garantit pas la contradiction effective. Si les parties
disposent de la poss1b111te de discuter les arguments developpes devant le j Juge, il
importe peu qu'elles ne saisissent t pas cette opportunité, I’essentiel étant qu’elles
aient été «en mesure de le faire».'?
Cette position de la doctrine peut étre confortée par la jurisprudence de
la Cour, notamment: l'arrét du 26 juin 2020, en l'affaire Andrew
Ambrose Cheusi c. Tanzanie et 'arrét du 28 novembre 2019, en I'affaire
Ally Rajabu et autres c. Tanzanie.

Dans la premiére affaire, opposant Andrew Ambrose Cheusi a la
Tanzanie, le requérant allegue plusieurs violations de droits dont celles
relatives a la possibilité de présenter et défendre un alibi, du droit a
I’égalité devant la loi et a une égale protection de la loi et du droit de ne
pas étre soumis a des traitements cruels, inhumains ou dégradants. La
Cour procede a un examen contradictoire de ces différentes allégations,
en accordant aux parties, a tour de role, le droit de faire valoir leurs
prétentions. S’agissant de la premiere allégation, le requérant

affirme avoir informé le Tribunal de premiére instance de son intention de citer un

témoin afin d’invoquer un alibi, ce qui lui a été refusé. Il affirme que, de ce fait, il a

été privé de son droit a un proces équitable (...).*24
L’Etat défendeur quant a lui n’a pas répondu a cette allégation.!?>
S’agissant des allégations de la violation du droit a I'égalité devant la loi
et a une égale protection de la loi, le requérant soutient qu’il a été:

(...) isolé durant la procédure d’instruction et durant 'examen de I’affaire en appel,

en violation du principe d’égalité devant la loi. Il soutlent que de ce fait, les droits
reconnus a I'article 3(1)(2) de la Charte ont été violés.'?

122 M-A Frisson-Roche ‘Le principe du contradictoire et les droits de la défense
devant lorgane de reglement des_ différends de I'Organisation mondiale du
commerce’ in HR Fabri et J-M Sorel (dirs) Le principe du contradictoire devant
les juridictions internationales (n 15) 125.

123 L Sinopoli ‘Le principe du contradictoire et la Cour européenne des droits de
’homme’ in HR Ruiz Fabri et J-M Sorel (dirs) Le principe du contradictoire
devant les juridictions internationales (n 15) 83.

124  Cheusi (n 77) para 95.

125 Cheusi (n 77) para 96.
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L’Etat défendeur quant 4 lui n’a pas répondu a ces allégations.*?” Enfin,
s’agissant de I’allégation de la violation du droit de ne pas étre soumis a
des traitements cruels, inhumains ou dégradants, le requérant affirme
entre autre que
L’Etat défendeur a violé son droit de ne pas étre soumis a des traitements cruels,
inhumains ou dégradants, car il a été battu par les agents de I'Etat défendeur lors de

sa premiére arrestation. Il affirme également avoir subi des intimidations et des
tortures au poste de police durant I'enquéte (...).*

A son tour, 'Etat défendeur n’a pas répondu a cette allégation.'?9

Dans la deuxieme affaire, Ally Rajabu et autres c. Tanzanie, le
requérant allegue la violation des droits a la vie, a la dignité et la
violation de l'article 1er de la Charte qui se rapporte a 'obligation des
Etats membres de respecter et de mettre en ceuvre les droits de
I'homme et des peuples qui y sont consacrés. La particularité de cette
affaire réside dans le fait que le silence de I'Etat défendeur face aux
allégations des requérants est justifié par le fait qu’il avait déja répondu
a ces allégations dans le cadre d’'une ordonnance de la Cour portant
mesures provisoires. Par conséquent, la Cour, sans se contenter de
relever que «I’Etat défendeur n’a pas répondu a cette allégation»,
rappelle les arguments pertinents de I’Etat défendeur soutenus dans un
jugement antérieur (ordonnance) et en rapport avec l'allégation
correspondante. A titre illustratif, relativement a la violation alléguée
du droit a la vie, I'Etat défendeur n’a pas répondu aux arguments des
requérants. Néanmoins, la Cour reléve ce qui suit:

Dans sa réponse a 'ordonnance portant mesures provisoires rendue dans le cadre

de la Requéte en 'espece, I'Etat défendeur a fait valoir que la disposition relative a

la peine capitale dans sa législation est conforme aux normes internationales, qui

n’interdisent pas I'imposition de cette peine.!3°
La Cour recourt au méme procédé relativement au silence de I’Etat
défendeur sur les violations alléguées du droit a la dignité!3! et de
l'article 1er de la Charte.'32

4 CONCLUSION

L’examen de la jurisprudence de la Cour permet d’affirmer qu’elle
applique le contradictoire dans ses deux versants.

D’une part, elle controle effectivement le respect par les juridictions
nationales du droit a la défense et celui de se faire assister par un
défenseur de son choix. Ce controle conventionnel ne la place pas au
rang d’'un organe d’appel des décisions des juridictions nationales, ainsi
qu’elle I'affirme dans I'affaire Ernest Francis Mtingwi c. Malawi.'33 Le

126  Cheusi (n 777) para 125.

127  Cheust (n 777) para 126.

128 Cheusi (n 777) para 131.

129  Cheusi (n 777) para 133.

130 Ally Rajabu et autres c. Tanzanie 007/2015 arrét 28 novembre 2019 para 93.
131 Ally Rajabu et autres (n 129) para 116.

132 Ally Rajabu et autres (n 129) para 122.
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role joué par la Cour correspond bien a celui commun aux juridictions
internationales, qui n’est pas de
juger la conventionalité des regles de droit interne mais de savoir si une mesure
appliquée in casu au requérant est compatlble ou non avec les droits que les
conventions garantlssent Leurs controles s’inscrivent dans une dimension
subjective et concreéte.!34
Toutefois, la Cour ne se contente pas de s’approprier de ce principe
universel. Elle recourt aussi au contradictoire comme modalité
d’organisation du proces ce, dans les deux phases de la procédure:
écrite et orale. Considéré sous ses deux versants, le contradictoire est
respecté par la Cour africaine des droits de I’'homme et des peuples
aussi bien en faveur du requérant que du défendeur.

133 Ernest Francis Mtingwi c. Malawi 001/2013 arrét 15 mars 2013 para. 14.

134 M Afroukh ‘L’objectivation du contréle juridictionnel’ in Joél Andriantsim-
bazovina et al (dirs) La protection des droits de 'homme par les cours
supranationales (n 6) 109.
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ABSTRACT: Violence against women is a gractice that persists in all societies

across the globe. The range of actions and omissions that amount to violence
has evolved over time, to recognise harmful practices that do not necessarily
result in physical harm. Such actions or omissions include economic and
psychological forms of violence. The evolving definition of violence is
reflected in many global and regional human rights instruments. However,
the approach to such recognition and measures proposed to address
economic and psychological forms of violence vary considerably from one
instrument to another. This article assesses the extent to which economic
and psychological forms of violence are addressed in the norms and
standards of the African Union. A systematic review of the applicable
instruments and the jurisprudence of key human rights bodies reveals that
the recognition of economic and psychological forms of violence rarely goes
beyond the definition clause of the respective instruments. As a result,
jurisprudential engagement on, and the framing of measures for response to
these forms of violence is limited. The failure to adopt a consistent, robust
and purposive approach to violence, which articulates measures necessary to
address all the forms of violence, undercuts the protection available to
women who suffer from economic and psychological forms of violence. This
article makes the case that consistent recognition and specific articulation of
economic and psychological forms of violence as distinct types of violence, as
in the approach of the Istanbul Treaty, is necessary to fulfil the promise of
protection from ‘all forms of violence’. Such express recognition in
multilateral instruments is important to influence domestic law to follow
suit.

TITRE ET RESUME EN FRANCALIS:

Evaluation de I’(in)suffisance de la réponse africaine a la violence
économique et psychologique contre les femmes

RESUME: La violence contre les femmes est une pratique qui persiste dans toutes les
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sociétés a travers le monde. La gamme d’actions et d’omissions qui équivalent a la
violence a évolué au fil des ans, pour reconnaitre les pratiques préjudiciables qui
n’entrainent pas nécessairement des dommages physiques. Ces actions ou omissions
incluent des formes de violence économique et psychologique. L’évolution de la
définition de la violence se reflete dans de nombreux instruments universels et
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régionaux relatifs aux droits de l’homme. Toutefois, l'approche de cette
reconnaissance et les mesures proposées pour lutter contre les formes économiques et
psychologiques de violence varient considérablement d’un instrument a 'autre. Cet
article évalue dans quelle mesure les formes économiques et psychologiques de la
violence sont abordées dans les normes et standards de 'Union africaine. Un examen
systématique des instruments applicables et de la jurisprudence des principaux
organes des droits de 'homme révele que la reconnaissance des formes économiques
et psychologiques de violence va rarement au-dela de la clause de définition des
instruments respectifs. Par conséquent, 'engagement jurisprudentiel sur ces formes
de violence et I'élaboration de mesures pour y répondre sont limités. L’absence d'une
approche cohérente, solide et intentionnelle de la violence, qui articule les mesures
nécessaires pour répondre a toutes les formes de violence, affaiblit la protection
offerte aux femmes qui souffrent de formes de violence économique et psyclgologique.
Cet article défend l'idée quune reconnaissance cohérente et une articulation
spécifique des formes de violence économique et psychologique en tant que types de
violence distincts, comme dans lapproche du Traité d’Istanbul, est nécessaire pour
tenir la promesse de protection contre “toutes les formes de violence”. Une telle
reconnaissance expresse dans les instruments multilatéraux est importante pour
inciter le droit national & suivre le mouvement.

KEY WORDS: violence against women, economic violence, psychological
violence, African Union, treaty
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1 INTRODUCTION?

Gender based violence targeting women is a perverse and pervasive
practice across the globe. COVID-19 has further exacerbated this
phenomenon.? In the African region, violence against women is
acknowledged as one of the priority issues that need to be addressed to
guarantee women’s equality. This is evident in the adoption of treaty
and soft law standards that proscribe the practice. As the principal
regional treaty on women’s rights in the region, the Protocol to the

1 Parts of this article are adapted from a report co-drafted by the authors titled
‘Legislative review towards an Africa free of laws that perpetuate violence against
women’ commissioned by the Irish Embassy in Pretoria through the Office of the
Presidency of South Africa.

2 NJ Dlamini ‘Gender-based violence, twin pandemic to Covid-19’ (2021) 47
Critical Sociology 4-5583; and M Nduna & SO Tshona ‘Domesticated poly-
violence against women during the 2020 Covid-19 lockdown in South Africa’
(2021) 66 Psychology Studies 347.
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African Charter on Human and Peoples’ Rights on the Rights of Women
in Africa (Maputo Protocol) is an important reference point in this
regard. The commitment to address violence against women (VAW) is
also expressed in other soft law and policy standards of the African
Union (AU). These include AU Agenda 20633 and related
1mplementat10n frameworks, and the AU Strategy for Gender Equality
and Women’s Empowerment 2018-2028.4

According to the Maputo Protocol, VAW refers to ‘all acts
perpetrated against women which cause or could cause them physical,
sexual 5psychological, and economic harm, including the threat of such
acts....> This approach to VAW has been lauded for extending the
traditional preoccupation with physical and sexual forms of violence by
recognising economic and psychological ~dimensions.” This
characterisation notwithstanding, there is a tendency, both within the
Maputo Protocol and in other soft law instruments and policy
frameworks, to devote more attention and resources to addressing
sexual and physical violence, and much less to psychological and
economic forms of violence. There are also questions as to whether the
mere recognition of the broad ambit of ‘violence’ suffices to ensure the
protection of women from the incidence of all forms thereof, especially
of the psychological and economic forms.

This article explores the extent to which the AU, through its various
instruments, addresses economic and psychological violence. This is
done by analysing primary instruments such as the Maputo Protocol
and policies related to violence against women of the AU, specifically
the AU Agenda 2063, and the AU Strategy on Gender Equality and
Women’s Empowerment (2018-2028). The article is structured in three
main parts, with the first devoted to exploration of issues in the
definitions of violence and the implications for enforcement, the second
to review of normative approaches to economic and psychological
violence, and the third to a critique of the normative approaches.

3 African Union Agenda 2063: The Africa We Want, https://au.int/en/agenda
2063/overview (accessed 30 January 2022).

4 AU Strategy for Gender Equality and Women’s Empowerment 2018-2028 https:/
/au.int/sites/default/files/documents/36195-doc-au_strategy_for_gender_equa
lity_womens_empowerment_2018-2028_report.pdf (accessed 6 February

2022).
5 Art 1(j) Maputo Protocol.
6 F Banda ‘Blazing a trail: the African Protocol on Women’s Rights comes into force’

(2006) 50 Journal of African Law 1 79-80.
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2  DEFINITION OF ECONOMIC AND
PSYCHOLOGICAL VIOLENCE AGAINST
WOMEN

2.1 Economic violence

Economic violence is not defined in any of the African human rights
instruments, and has not yet been the subject of interpretative guidance
from the African Commission on Human and Peoples’ Rights (African
Commission). The constituent elements thereof can however be
gleaned from a variety of sources. For instance, the European Institute
for Gender Equality defines economic violence to include the
following:”
Any act or behaviour which causes economic harm to an individual. Economic
violence can take the form of, for example, property damage, restricting access to
financial resources, education or the labour market, or not complying with
economic responsibilities, such as alimony.
Economic violence has also been cgnsidered to occur when women are
prevented from going to work,” when equal work is unequally
remunerated; and when laws concerning ‘inheritance, property rights
use of communal land and widowhood’ discriminate agalnst women.9
Economic violence may also occur when the abuser (typically a man in
a domestic relationship) has complete control over a woman’s
economic activities, particularly where they
maintains control of the family finances, deciding without regard to women how the
money is to be spent or saved, thereby reducing women to complete dependence for
money to meet their personal needs. It may involve putting women on strict
allowance or forcing them to beg for money.!
From the foregoing, the defining elements of economic violence can be
deciphered as the deprivation of access to or control of financial and
other material assets, tools, and opportunities to women, with the
result or intention of harming them. The instrumentalisation of
economic opportunities, tools and benefits for the purpose of violating
women’s rights and dignity distinguishes economic violence from
general economic disempowerment that may be characteristic of
particular contexts. For the economic disempowerment to amount to
economic gender based violence, it would need to be based on soc1a111y
ascribed (gender) dlfferences between females and males.™

7 European Institute for Gender Equality ‘Glossary of Definitions of rape, femicide
and intimate partner violence’ (2017) 46 https://eige.europa.eu/thesaurus/
terms/1096 (accessed on 3 December 2020).

8 LC Casique & ARF Furegato ‘Violence against women: theoretical reflections’
(2006) 14 Revista Latino-Americana de Enfermagem 6 (unpaged).

9 L Heise, M Ellsberg & M Goheemoeller ‘Ending violence against women’ (1999)
Population Report Series 1 at 11.

10  As quoted by OI Fawole ‘Economic violence to women and girls: Is it receiving the
necessary attention’ Trauma, Violence and Abuse (2008) 168.

11 Gender Strategy, 62. This is also the yard stick prescribed by the CEDAW
Committee in General Recommendation 19 para 6.
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Nevertheless, to the extent that economic disempowerment
predisposes individuals or societies to greater risks of violence, it is
arguable that there is a correlation between economic
disempowerment and economic violence.

It is also important to recognise that economic violence may be
structural and systemic, as in the case of unequal pay and access to
capital assets, or individualised as in cases where women are prevented
from seeking gainful employment or where the use of their financial
resources is controlled at an individual level. In both systemic and
individual cases, the presence of personal laws that either allow,
condone or endorse gender discrimination, exacerbate the practice.

2.2 Psychological violence

Similar to economic violence, psychological violence is not universally
defined, and has not been the subject of extensive interpretive
guidance. Some researchers have defined it to include practices such as
verbal abuse, threats of harm, harassment or deprivation of resources,
preventing victims from seeing family and friends, ongoing
belittlement or humiliation, economic restrictions, violence or threats
against cherished objects, and being locked out of homes.'?

Cultural and contextual differences make it difficult to have
consensus on what kind of actions constitutes psychological violence.
Conduct that is normalised in some cultures, such as that related to
control over women’s movement, expression, or access to resources,
may not be reported as abusive in such settings, yet it would meet the
threshold for psychological violence in other contexts. It is possible, as
in the case of community wide practices that are abusive to women as a
social group, for such conduct to amount to psychological violence.'3

2.3 Issues in the recognition of economic and
psychological forms of violence

It is important to clarify that the various forms of violence are not
completely distinct from each other. In most cases, a victim is likely to
experience all or several forms of violence in the same instance. In
practice, psychological and economic violence often occur as part of a
continuum that culminates in physical or sexual violence. Nevertheless,
recognising all the forms of violence widens the legal avenues for
victims to enforce legal protection.

Despite the existence of violence against women throughout the
history of humanity, universal condemnation of the practice is a

12 WHO ‘Violence against women; a priority health issue’ (1997); G Krantz & Garcia-
Moreno ‘Violence against women’ (2005) Journal of Epidemiology and
Community Health 819.

13 Declaration on Elimination of all Forms of Discrimination Against Women,
(1993), art 2(b).
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relatively recent development. For instance, the Convention on the
Elimination of all Forms of Discrimination against Women (CEDAW)
does not have a specific provision on violence against women.
Psychological and economic forms of violence are even more recently
recognized as distinct forms of violence. In fact, the very reason why the
Maputo Protocol was considered progressive is the wide ambit of forms
of violence recognised.

The Committee on the Elimination of All Forms of Discrimination
against Women (CEDAW Committee) sought to remedy the omission
of protection from violence in CEDAW by adopting General
Recommendation 19, which reads violence against women into the
non-discrimination article.’4 The Recommendation defines violence as
acts that are directed at a woman because she is a woman, and which
may inflict ‘physical, mental, or sexual harm or the threat of such acts,
coercion, and other deprivations of liberty’.’> The recognition of the
‘mental’ dimension of violence became a precursor for further
expansion of the recognised forms of violence, which the CEDAW
Committee undertook 25 years later in General Recommendation 35.1°

In the intervening period, several other documents progressively
expanded the understanding of violence against women. These include
the Declaration on the Elimination of Violence Against Women
(DEVAW), which recognised that women face economic inequalities
but then focuses only on physical, sexual and psychological violence;ﬁ
the 1994 Inter-American Convention on the Prevention, Punishment
and FEradication of Violence Against which recognised psychological
violence as a form of violence against women;'® and the 2011 Treaty on
Preventing and Combatting Violence Against Women and Domestic
Violence (Istanbul Treaty), which not only recognises psychological
violence as a distinct form of violence, but also devotes an article to this
form of violence. The article provides that ‘[plarties shall take the
necessary legislative or other measures to ensure that the intentional
conduct of seriously impairing a person’s psychological integrity
through coercion or threats is criminalised’.'® This is by far the most
emphatic provision on protection from psychological violence under
international law.

Economic violence is recognised in only in a few of these
instruments, particularly in the definition of violence.?° Indeed, the
approach taken to this form of violence in these instruments is that
prioritising economic empowerment of women, especially through

14 CEDAW Committee, General Recommendation 19: Violence Against Women
(1992)
15  Asabove, para 6.

16 CEDAW Committee, General Recommendation 35 on gender-based violence
against women, updating General Recommendation 19 (2017).

17 Declaration on Elimination of all Forms of Discrimination Against Women,
(1993), art 2.

18 Inter-American Convention on the Prevention, Punishment and Eradication of
Violence Against Women (1994) art 2.

19  Istanbul Treaty, art 31.
20 Istanbul Treaty, art 3; CEDAW General Recommendation 35, para 14.
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measures to ensure equal access to opportunities. It is, in fact, quite
telling that unlike the approach adopted in relation to psychological
violence in the Istanbul Convention, economic violence is not
elaborated upon in the substantive articles of the Convention. The
failure of interpretative instruments such as the CEDAW General
Recommendations to elaborate on the form of violence is an even more
glaring omission. Economic violence is rather seen as a cause or
consequence of violence against women with emphasis on economic
empowerment for the eradication of violence against women. For
instance, the African Development Forum has called on states to
address ‘underlying economic and social causes of vulnerability as
women’s weak legal rights to land, housing and property’.®* It
recognises that ‘[w]eak economic power, subordinate social status and
lack of voice define women’s experience across the continent’.?2
Economic conditions are thus considered as a contributor and
consequence of violence against women without them being considered
as a manifestation of violence against women.

As such, the prospect of accessing redress for victims of economic
violence purely on the basis of this form of violation is considerably
reduced. This approach is comparable to the recommendation of
measures to address the psychological impact of violence in some of the
instruments. For instance, the DEVAW calls for provision of
psychological rehabilitation for victims of psychological violence.3

The forms of violence that women experience may be influenced by
the life stage at which the women find themselves. For instance,
psychological violence in childhood may include restricting a child’s
movements, denigration, ridicule, threats and intimidation,
discrimination, rejection and other non-physical forms of hostile
treatment.?4 Girls in particular, as a result of entrenched patriarchal
norms and roles, are more likely to experience such treatment within
the family and the community. Exposure to such treatment, and its
normalisation within the society, socialises girls and young women to
consider the psychological burden of such treatment as the ordinary
cause of being a woman in the society. This accounts for later tolerance
to violence against women of a psychological nature in adulthood.
Similarly, women in the reproductive age (19-49) are more likely to
report intimate partner and obstetric forms of violence, which may
include psychological violence. Women in this age bracket are also
prone to economic violence, reinforced by patriarchal norms on
marriage. Older women are more susceptible to economic violence,
particularly in instances where they are widowed.

21 The African Development Forum ‘Action on gender equality, women’s
empowerment and ending violence women in Africa: From commitment to
delivery — Consensus Statement and Plan of Action’ (19-21 November 2008) 4-5.

22 The African Development Forum (n 21) 2.

23 DEVAW, art 4(g).

24  WHO Factsheets ‘Violence against children’ https://www.who.int/news-room/
fact-sheets/detail /violence-against-children (accessed 20 December 2020).
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3 THE NORMATIVE APPROACH TO
ECONOMIC AND PSYCHOLOGICAL
VIOLENCE IN AFRICA

The section below reviews the manner in which selected norms and
standards within the African region have approached economic and
psychological forms of violence. The Maputo Protocol is an appropriate
departure point in this regard because of its position as the specialist
instrument on women’s rights in the region, and hence its influence on
the other instruments, and related jurisprudence.

3.1 The Maputo Protocol

The full definition of violence under the Maputo Protocol is:

... all acts perpetrated against women which cause or could cause them physical,
sexual, psychological, and economic harm, including the threat to take such acts; or
to undertake tl%e imposition of arbitrary restrictions on or deprivation of
fundamental freedoms in private or public life in peace time and during situations
of armed conflicts or of war.25
The Protocol further addresses protection from violence in the context
of the right to dignity,2° the right to life, integrity and security of the
person,?” during armed conflict,2® and in the educational context.?9 In
these provisions, the Protocol refers to ‘all forms of violence,
particularly sexual and verbal violence’,3° ‘all forms of violence against
women including unwanted or forced sex whether the violence takes
place in private or public’,3! ‘all forms of violence, rape and other forms
of sexual exploitation? and ‘all forms of abuse, including sexual
harassment in schools and other educational institutions and provide
for sanctions against the perpetrators of such practices.’33

From a reading of these provisions, it is evident that despite the
reference to ‘all forms of violence’, there is an emphasis on protection
from sexual violence in a manner that can be interpreted to mean that
the ‘all’ in the general definition does not extend to sexual violence. In
comparison, psychological violence only features in the definition
article, and nowhere else in reference to violence. The Protocol also
does not explicitly mention economic violence beyond the definition
provision. However, some of its articles address issues that can be
considered as anticipating the threat of economic violence, both at an

25  Maputo Protocol art 1(j).

26  Maputo Protocol art 3(4).

27 Maputo Protocol art 4(2).

28  Maputo Protocol art 11.

29  Maputo Protocol art 12.

30  Maputo Protocol art 3(4).

31 Maputo Protocol art 4(2)(a).
32  Maputo Protocol art 11(3).
33  Maputo Protocol art 12(1)(c).
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individual and systemic level. For instance, in the context of marriage,
the Protocol protects the right of women to ‘acquire [their] own
property and to administer and manage it freely’.34 In cases of
separation, divorce and annulment of marriages, the Protocol imposes
an obligation on states parties to ensure that ‘women and men ... have
the right to an equitable sharing of the joint property deriving from the
marriage’.3> The emphasis on women’s right to acquire their own
property and to have an equitable share in instances of separation,
divorce and annulment is a safeguard against divesting women of
property on the basis of culturally or socially sanctioned practices in the
context of marriage that are often reinforced by personal law regimes.

The Protocol also protects women’s right to ‘equal opportunities in
work and career advancement and other economic opportunities’
including equality of access to employment; equal remuneration;
transparency in recruitment; supporting women’s economic activities
in the informal sector; recognising the economic value of the work of
women in the home; providing paid maternity leave; and equal
application of taxation laws.3°

The foregoing protections are reinforced with other tools of
empowerment including the right to access equal education and
training, the right to access means of food production,3” and the right
to benefit from new technologies in the context of healthy and
sustainable environment so that they can use them for economic
activities.3® Women also have the right to sustainable development
which includes access to and control over productive resources such as
land, guarantees of the right to property, access to credit and training,
skills development and extension services at rural and urban levels in
order to provide women with a higher quality of life and reduce the level
of poverty among them.39

From the foregoing, it is clear that protection from economic and
psychological violence can be inferred from the different articles of the
Maputo Protocol. Such protection would be even more efficient if a
specific reference to these forms of violence, including examples of the
elements thereof, would have been included in the substantive articles
of the Protocol.

3.2 Agenda 2063 and the AU Gender Strategy

The African Union Agenda 2063 is Africa’s blueprint to inclusive and
sustainable development.4® The Agenda gives expression to the
aspirations of the African Union, including those related to the

34  Maputo Protocol art 6(j).

35  Maputo Protocol art 7(d).

36  Maputo Protocol art 13.

37  Maputo Protocol art 15.

38  Maputo Protocol art 18.

39  Maputo Protocol art 19.

40  https://au.int/agenda2063/overview (accessed 21 January 2022).
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realization of human rights norms,* as well as empowerment of
women, youth and children, through amongst others goals, the
attainment of full gender equality in all spheres of life by eliminating all
forms of discrimination and violence against women and girls.4?

The Agenda does not elaborate on the forms of violence that need
to be addressed. However, the commitment to giving effect to human
rights norms and the rule of law would imply reference to the standards
articulated in the AU’s own human rights instruments, particularly the
Maputo Protocol. The context of the reference to protection from
violence within the Agenda is significant to the interpretation of the
extent of protection, and by extension the forms of violence that may be
prioritized therein. Aspiration 6 is geared towards inclusive economic
development, with the elimination of violence against women as a
means to inclusive development, as opposed to an end in itself.

In 2018, the AU adopted its Strategy for Gender Equality and
Women’s Empowerment for the period 2018-2028 (AU Gender
Strategy) as a plan for the realization of Aspiration 6 of Agenda 2063.43
The Strategy also re-centres the role of the Maputo Protocol in the
realisation of Agenda 2063, by recognising its ratification and
domestication as one of the pillars for attainment of full gender equality
as anticipated under Agenda 2063.4* While the Agenda refers to
violence against women, the Strategy defines gender based violence as

an umbrella term for any harmful act that is perpetrated against a person’s will and

that is based on socially ascribed (gender) differences between females and males.

The nature and extent of specific types of GBV vary across cultures, countries and

regions. Examples include sexual violence, including sexual exploitation/abuse and

forced prostitution; domestic violence; trafficking; forced/earﬁr marriage; harmful
traditional practices such as female genital mutilation; honour killings; and widow
inheritance. There are different kinds of violence, including (but not limited to)
physical, verbal, sexual, psychological, and socioeconomic violence.*5
Evidently, the Strategy recognizes psychological and socio-economic
forms of violence in much the same way as the Maputo Protocol.
However, even a simple literal analysis of the definition, particularly
the examples given, exposes the skewing of attention in favour of
physical and sexual forms of violence. In fact, the terms ‘psychological’,
‘socio-economic violence’, or even ‘verbal violence’ each appears only
once in the whole document — in the definition clause. In comparison,
‘sexual violence’ is specifically mentioned in a number of instances,
especially in relation to situations of conflict, while the protection of
women’s physical integrity is similarly specifically highlighted. In a
similar approach to that of the Maputo Protocol, the Strategy seems to
reference ‘violence and rape’ as if to suggest that rape is distinct from
‘violence’ as conceptualized therein.*

41 Agenda 2063 Aspiration 3.
42  Asabove, Aspiration 6.

43  Website of the African Union (https://au.int/sites/default/files/documents/361
95- doc-52569_au_strategy_eng_high.pdf - accessed on 27 July 2021).

44 AU Gender Strategy, 17.
45 AU Gender Strategy, Annex B, 64.
46 AU Gender Strategy 35.
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It is apparent from the analysis of the Maputo Protocol and Agenda
2063 that, while psychological and economic forms of violence are
acknowledged, there is little in the form of specific measures to respond
to their incidence.

3.3 Economic and psychological violence in the
jurisprudence of regional human rights bodies

3.3.1 African Commission

Article 30 of the African Charter establishes the African Commission ‘to
promote human and peoples’ rights and ensure their protection in
Africa’. Article 32 of the Maputo Protocol provides that until the African
Court is established, the African Commission ‘shall be seized with
matters of interpretation arising from the application and
implementation of this Protocol’. While the Court has since been
established, the competence of the Commission to interpret the
Protocol has been reaffirmed in its jurisprudence, including through
issuance of General Comments on the articles of the Protocol.
Specifically, the Commission has stated that ‘as a complementary legal
instrument’ to the African Charter, the Maputo Protocol ‘by necessary
implications falls within the Commission’s interpretative scope’.4”

The jurisprudence of the Commission on the subject under
discussion can be derived from the various aspects of its mandate:
findings on communications, Concluding Observations on state reports
and General Comments.

The African Commission has, through its communications
procedure, developed a vast jurisprudence on women’s rights,4® a few
of which have a bearing on violence against women. For instance, in
Egyptian Human Rights Initiative for Personal Rights and Interights
v Egypt,*® a number of female journalists and protesters were
assaulted during political demonstrations in Egypt. The violations
alleged by the complainants were of a physical, psychological and
sexual nature. The complainants further alleged that these were
instances of violence against women because ‘there was differential
treatment between men and women during the riot and that the main
reason why the victims were assaulted by the authorities is basically
because they [were] women and journalists.>® The Commission
concluded that the violence experienced by the women was indeed
gender based and discriminatory, and hence in violation of the Charter.

47  African Commission, General Comment 1 on Article 14(1)(d) and (e) of the
Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa, para 1.

48  E Durojaye & O Oluduro ‘The African Commission on Human and Peoples’ Rights
and the woman question’ (2016) 24 Feminist Legal Studies 325.

49  Communication 323/06 Egyptian Human Rights Initiative for Personal Rights
and Interights v Egypt African Commission (2011).

50  Parai24.
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In particular, the Commission noted the verbal abuse consisting of
insults and threats of a sexual nature targeted at the women with the
intention of humiliating and demeaning them.>' The Commission
made a significant contribution in defining the elements of gender
based psychological violence, such as verbal abuse and insults designed
to demean a woman because of her gender, based on references to the
definition of violence against women under article 1 of the Maputo
Protocol. The Maputo Protocol was relied upon despite the fact that
Egypt was not a state party to the Maputo Protocol, and the
c%mmunication had therefore been filed on the basis of the African
Charter.

Other cases such as Equality Now and Ethiopian Women Lawyers
Association v Ethiopia®® and Curtis Doebbler v Sudan presented issues
of violence against women to the Commission. In these cases, however,
psychological aspects of violence only arose as a consequence of
violation of other rights, and not in the first place as the subject matter
under consideration. The engagement of the Commission on
interpreting the forms of violence presented, or redressing it, is limited.
Economic form of violence did not arise in any of the communications
considered thus far.

In accordance with article 62 of the African Charter and 26(1) of the
Maputo Protocol, states have to submit a state report to demonstrate
legislative and other measures taken to give effect to the provisions of
the Maputo Protocol. After considering the state reports, the African
Commission formulates Concluding Observations which are
‘recommendations to guide improvements’ of a state’s performance.53
The African Commission adopted Guidelines on State Reporting under
article 26(1) of the Maputo Protocol to guide states in the preparation
of their reports.>* With respect to reporting on violence, the Guidelines
outline specific violations, that is, to provide information on

bodily integrity and dignity, including sexual violence, trafficking of women and

medical and scientific experimentation (article 3 & 4); Practices harmful to women,

including female genital mutilation (article 5); Female stereotypes (article 4(2)(c));

Sexual harassment; domestic violence (article 4(2)(a)); Support to victims of

violence, including health services and psychological counselling (article 5(c)).%°
While this approach does not preclude reporting on psychological and
economic forms of violence, it is consistent with the approach of the
Maputo Protocol itself and other regional policy documents discussed
earlier, in emphasising physical (bodily integrity) and sexual forms of
violence in the articulation of elements of violence. The absence of a
specific reference or requirement for information on psychological and

51 Para 153.

52  Communication 341/2007 Equality Now and Ethiopian Women Lawyers
Association v Ethiopia African Commission (2016).

53  FViljoen International human rights law in Africa 2nd edition (2012) 365.

54  African Commission, Guidelines for state reporting under the Protocol to the
African Charter on Human and Peoples’ Rights on the rights of women in Africa
https://www.achpr.org/public/Document/file/English/Guidelines%200n%20
State%20Reporting%20under%20the%20Maputo%20Protocol _2.pdf (accessed
22 July 2021).

55  Sec 2.6 of the Guidelines on State Reporting.
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economic forms of violence accounts for the minimal engagement on
the subject between the Commission and state parties to the Protocol.
This is evident from the Concluding Observations of the African
Commission related to the Maputo Protocol part of the report.5°

In most of the Concluding Observations, the African Commission
notes the progress made on laws and policies that advance women’s
socio-economic conditions without making direct reference to
economic violence against women.5” In some cases, the Commission
notes the lack of access to economic opportunities of women, as in the
case of Liberia,>® an approach that focuses on economic empowerment
without interrogating the incidence of or addressing economic violence.

With respect to psychological violence, in response to the periodic
report of Mauritania, the African Commission commended the state
party’s collection of data on violence that included psychological
violence.%® Despite this, the African Commission did not engage with
the different aspects of psychological violence in the state report. The
Commission has also recommended Malawi to take steps to protect
children from all forms of mental violence.®°

Article 45(1)(b) of the African Charter mandates the African
Commission to ‘formulate and lay down, principles and rules aimed at
solving legal problems relating to human and peoples’ rights and
fundamental freedoms upon which African Governments may base
their legislations’. As of J uléy 2021, the African Commission has adopted
seven general comments,® four of which are related to the Maputo

56  https ) //www.achpr.org/statereportsandconcludingobservations (accessed 22 July
2021).

57  For example: African Commission Concluding Observations and Recommen-
dations on the combined periodic report of Burkina Faso, 2011-2013 (2017);
Observations finales sur le rapport periodique initial et cumule de la Republique
de Cote d’Ivoire (2012); Concluding Observations and Recommendations on the
8th to 11th Periodic Report of the Republic of Kenya (2016); Concluding
Observations and Recommendations on the Initial Periodic Report of the
Republic of Liberia on the Implementation of the African Charter on Human and
Peoples’ Rights (2015); Concluding Observations and Recommendations on the
Initial and Combined Periodic Report of the Republic of Malawi on the
Implementation of the African Charter on Human and Peoples’ Rights (1995-
2013) (2015); Concluding Observations and Recommendations on the Periodic
and Combined Report of the Islamic Republic of Mauritania on the
Implementation of the African Charter on Human and Peoples’ Rights (2006-
2014) and the Initial Report on the Maputo Protocol (2018); Concluding
Observations and Recommendations on Sixth Periodic Reports of the Republic of
Namibia on the Implementation of the African Charter on Human and Peoples’
Rights (2011-2013) (2016); Concluding Observations and Recommendations on
the Combined Second Periodic Report under the African Charter on Human and
Peoples’ Rights and the Initial Report under the Protocol to the African Charter on
the Rights of Women in Africa of the Republic of South Africa (2016); Concluding
Observations and Recommendations on the s5th Periodic State Report of the
Republic of Uganda (2010-2012) (2015);

58  Concluding Observations for Liberia (n 57) para 19.
59  Concluding Observations for Mauritania (n 57) para 64.
60  Concluding Observations for Malawi (n 57) 115.

61  Website of the African Commission, https://www.achpr.org/resources (accessed
22 July 2021). The Joint General Comment on Child Marriage adopted together
with the African Children’s Committee in 2017 is missing from the list.
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Protocol. Of these, the Joint General Comment on Ending Child
Marriage adopted together with the African Children’s Committee in
2017 (Joint General Comment)®? and General Comment 6 on
matrimonial property®3 address aspects of violence against women.

The Joint General Comment characterises the consequences of
child marriage as economic® and psychological,®> but it does not
elaborate on their particular presentation. The Joint General Comment
also requires states to, among others, protect the child against all forms
of violence including psychological protection,®® but also does not
elaborate what ‘psychological’ protection refers to.

General Comment 6 adopted on article 7(d) of the Maputo Protocol
represents a missed opportunity of the African Commission to lay
emphasis on the protection of women from economic violence. General
Comment 6, which focuses on the right to property during separation,
divorce or annulment of marriage, relates to a context in which
economic violence is rampant. Although the General Comment
acknowledges the gendered nature of disadvantage that women
experience in this context, it does not characterise actual or potential
violations in this context, such as widow disinheritance or unequal
distribution of matrimonial wealth at the point of separation, as forms
of violence.

3.3.2 The African Court

Article 1 of the Protocol to the African Charter on the Establishment of
an African Court on Human and Peoples’ Rights (African Court
Protocol) establishes an African Court. The jurisdiction of the African
Court extends to ‘interpretation and application’ of the African Charter,
the African Court Protocol and any other ‘relevant human rights
instrument ratified by the states concerned’.®” Thus, read in line with
article 27 of the Maputo Protocol, the African Court can receive cases
un(ller the Maputo Protocol, including on economic and psychological
violence.

Association Pour le Progres et la Défense des Droits des Femmes
Maliennes (APDF) and Institute for Human Rights gnd Development
in Africa (IHRDA) v Mali (APDF and others v Mali)®® is the only case
in which the Court has so far considered alleged violations of the

62  African Commission & African Committee, Joint General Comment of the African
Commission on Human and Peoples’ Rights (ACHPR) and the African
Committee of Experts on the Rights and Welfare of the Child (ACERWC) on
Ending Child Marriage (2017).

63  African Commission, General Comment 6 on the right to Property during
Separation, divorce, or annulment of marriage (2020).

64  Paras 8, 10 & 12 of the Joint General Comment.
65  Paras 8 & 12 of the Joint General Comment.

66  Para 58 of the Joint General Comment.

67  Art 3 of the African Court Protocol.

68  Association Pour le Progrés et la Défense Des Droits Des Femmes Maliennes
(APDF) and the Institute for Human Rights and Development in Africa (IHRDA)
v Mali African Court (2018).
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Maputo Protocol. The case concerns the Persons and Family Code of
Mali, which, as the applicants argued, violated the protection of the
minimum age of marriage for girls by allowing marriage from the age of
15, the right to consent to marriage, the right to equal inheritance, and
the elimination of traditional gractices and conduct harmful to the
rights of women and children.®® The case did not expressly frame the
issues as either constituting or resulting in violence. However, the
nature of concerns raised do, in fact, relate to protection from violence
in all its forms. For instance, child marriage is accepted as a form of
violence against children,”® particularly of a sexual and psychological
nature, while vitiating the women and girl’s consent to marriage is
tantamount to psychological violence (coercion). The unequal
inheritance laws create conditions conducive to economic violence
against women through disinheritance.

3.3.3 The African Committee of Experts on the Rights and
Welfare of the Child

As an instrument concerned with the rights and welfare of children, the
relevance of the African Charter on the Rights and Welfare of the Child
(African Children’s Charter) to the present discussion lies in the
protection of girls from violence. The child rights sector has had
significant engagement on the subject of violence against children,
given the susceptibility of children to violence as a result of their young
age and dependency. Indeed, a significant number of the provisions of
the African Children’s Charter seek to protect children from various
forms of violence, some of which are of a psychological and economic
nature. Examples are the protection of a child’s ‘honor or reputation’,”*
the protection from dehumanising or humiliating parental or school
punishment,”®> and protection from harmful social and cultural
practices, particularly those discriminatory to the child on the basis of
sex.”3 These protections exist despite the fact that the Charter does not
expressly use the term ‘violence’. Furthermore, save for article 21, the
protection from violence in these provisions does not necessarily take
into account the gendered nature of the violence.

The absence of a specific provision notwithstanding, the
jurisprudence of the African Committee of Experts on the Rights and
Welfare of the Child (Committee)’4 has advanced the issue of
protection from violence, seemingly adopting the wide definition and
recognising the gendered nature thereof. For instance, Aspiration 7 of
the Africa’s Agenda for Children 2040 (Agenda 2040)%5 envisions that
‘every child is protected from violence, exploitation, neglect and

69  Asabove, para 9.

70  CEDAW General Recommendation 35, para 31(a).

71 African Children’s Charter, art 10.

72 African Children’s Charter, art 11(5).

73 African Children’s Charter, art 21.

74  Established under art 32 of the African Children’s Charter.
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abuse’.”® The Agenda enumerates practices which constitute violence,
including
corporal punishment in various settings, both public and private; forced and
harmful labour practices and trafficking for forced labour; harmful practices such
as female genital mutilation, child marriage, virginity testing, breast ironing and
child witch killings; gender-based violence; sexual violence; sexual exploitation;
pornography; and sexual trafficking.
These are not classified in the same language as the forms of violence
under the Maputo Protocol. However, the specific practices listed
correspond to the physical, and sexual typology. Evidently, the Agenda
does not specify psychological or economic violence as distinct forms of
violence, but rather as consequences of violence.

It is also significant that the Committee has adopted the definition
of violence articulated by the CRC Committee in General Comment 13
of the Convention on the Rights of the Child. In its General Comment
on article 27 of the African Children’s Charter, the Committee
references the CRC’s General Comment,”” and thereby imports the
interpretation of the CRC Committee into the ambit of protection under
the Charter. This is significant because the CRC General Comment
defines violence as ‘all forms of physical or mental violence, injury or
abuse, neglect or negligent treatment, maltreatment or exploitation,
including sexual abuse’ and recognizes that violence is gendered, with
girls being more prone to particular forms of violence, especially those
of a sexual nature.”® An assumption can be made that ‘mental’ violence
as used here equates to psychological violence, there is certainly no
reference to economic violence under the definition.

3.4 Economic and psychological violence in the sub-
regions

3.4.1 The SADC Gender Protocol

The SADC Protocol on Gender and Development’® defines gender
based violence as

75  African Union, ‘Africa’s Agenda for Children 2040: Fostering an Africa fit for
Children’ (2015) https://www.acerwc.africa/wp-content/uploads/2018/06/
Agenda_2040_for_Children_Rights_in_ Africa_15x24.pdf (accessed 20 January
2022).

76  Asabove, 37.

77  African Children’s Committee, General Comment No 7 on article 27 of the
ACRWC: Sexual exploitation, paras 6 & 18.

78  UN CRC General Comment 13 on the right of the child to be free from all forms of
violence (2011) para 4 & 72 respectively. The African Children’s Committee also
uses the language of ‘all forms of violence’ in its General Comment 5 on ‘State
party obligations under the African Charter on the Rights and Welfare of the Child
(article 1) and Systems Strengthening for Child Protection, https://www.acerwc.
africa/wp-content/uploads/2019/09/ACERWC%20General%20Comment%200n
%20General%20Measures%200f%20Implementation%20African%20Children’s
%20Charter.pdf (accessed 20 January 2022).

79  SADC Protocol on Gender and Development.
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all acts perpetrated against women, men, girls and boys on the basis of their sex

which cause or could cause them physical, sexual, psychological, emotional or

economic harm, including the threat to undertake such acts, or to undertake

arbitrary restrictions on or deprivation of fundamental freedoms in prlvate or

public in peace time and during situations of armed or other forms of conflict.
With the exception of the expanded application to men and boys, this
definition is similar to the Maputo Protocol.°* In the substantive
provisions, the Protocgl calls for domestic legislation to eliminate
gender based violence,®2 and protectlon of girls from ‘all forms of
violence, including sexual violence’.83 The Protocol further calls for
measures to safeguard the equal rights of women in the context of
marriage, widowhood, and access to property and resources.®* These
latter provisions are not couched expressly as related to violence, but
certainly foreclose on avenues in which psychological and economic
violence tends to be rife.

3.4.2 The ECOWAS Community Court of Justice

Within the Economic Community of West African States (ECOWAS),
violence against women has mostly been addressed through cases in
the ECOWAS Community Court of Justice.%5 The Court has the
jurisdiction to_determine cases alleging violation of human rights in
member state.8° The Dorothy Njemanze & 3 Others v Nigeria case® is
one such matter. The plaintiffs in this case alleged the violation of
article 4(2) on protection from all forms of violence against women. The
plaintiffs had been arrested and accused of being prostitutes since they
were found in the streets of Abuja at night. They had endured extensive
verbal and physical violence while in the custody of state agents,
including the use of derogatory words to describe them in a manner
intended to demean them. This fact notwithstanding, neither the
plaintiffs, nor the Court invoked the fact that the conduct of the
Nigerian state agents was tantamount to psychological violence as
defined under the Maputo Protocol, despite listing article 4 as one of
the violated articles. Instead, the Court found the verbal abuse was a
violation of article 5 of the African Charter, which deals with the
protection of dignity.

3.4.3 The East Africa Community Gender Bill

The East Africa Community Gender Bill adopts the definition of
violence %galnst women similar to that set out in the Maputo
Protocol.8% As such, it is arguable that the Bill recognizes psychological

80  Art 2, SADC Protocol on Gender and Development.

81  Asabove.

82  Art 6(d), SADC Protocol on Gender and Development.

83  Art11(1)(d).

84  Art8,10&18.

85  Art 15 of the ECOWAS Treaty.

86  Art 9 of the ECOWAS Court Protocol.

87  Dorothy Njemanze & 3 Others v Nigeria, ECW/CCJ/APP/17/14 (2014).
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and economic forms of violence. However, the substantive article
addressing violence against women adopts the terminology of ‘sexual
and gender based’ violence,?® and the specifics examples of violence
listed are within the scope of physical and sexual violence. They include
female genital mutilation, early and forced marriages, child sacrifice,
and widow inheritance.?° The subsequent EAC Gender Policy adopts a
similar aglproach, with a few instances of recognition of ‘all forms’ of
violence.

4 CRITIQUE OF THE APPROACH TO
ADDRESSING ECONOMIC AND
PSYCHOLOGICAL VIOLENCE AT THE
AFRICAN LEVEL

The review of instruments and corresponding jurisprudence in the
foregoing section raises a number of issues that impact on the
protection of women from economic and psychological forms of
violence. The legacy of the understanding of violence in terms of
physical violence is apparent in the analysis. As the CRC Committee has
noted, ‘in common parlance, the term violence is often understood to
mean only physical harm and/or intentional harm.’? With very few
exceptions, there is a pattern of recognition of ‘all’ forms of violence in
the definition clause, in much the same way as in the Maputo Protocol,
and a subsequent concentration on physical and sexual violence to the
exclusion of economic and psychological forms of violence in the
substantive provisions of the respective instrument. As a result,
measures taken or prescribed to states parties to address violence
against women tend to follow the same pattern. As a result, while an
analysis of national laws is beyond the scope of this article, it can be
reasonably concluded that even at the national level, legislative
measures tend to adopt measures to redress the physical and sexual
violence, to the exclusion of economic and psychological violence.

There is also a tendency in the reviewed instruments and
jurisprudence to highlight the psychological and economic impact of
violence against women, without concomitantly recognising them as
actual forms of violence, in and of themselves. As a result, when
psychological and economic violence occurs, the response may be
targeted at redressing its consequences while failing to address the
actual source of the violation. For instance, women who experience
economic violence are likely to experience psychological effects, or be
more susceptible to physical and sexual violence as a consequence of

88  East Africa Community Gender Bill (2016), art 2.
89  Asabove, art 9.
90  Asabove, art 6(3)(a).

91 EAC Gender Policy 2018, http://fawe.org/girlsadvocacy/wp-content/uploads/
2018/12/EAC-Gender-Policy.pdf (accessed 22 January 2022).

92  UNCRC Committee General Comment 13: the right of the child to be free from all
forms of violence, para 4.
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the economic violence. In such cases, if psychological and economic
violence are not proscribed in national law, it becomes difficult to
access remedies. This approach also accounts for the call for measures
to provide psychosocial support to survivors of violence, which, while
important, does not suffice to redress the impact of psychological
violence.

The approach to economic violence is particularly problematic in
most of the instruments considered. These instruments focus on
facilitating economic empowerment of women, without explicitly
highlighting conduct that would amount to economic violence. By
adopting this approach, the instruments leave only the option of
redressing economic violence as a structural and systemic violation,
and much more difficult to enforce at an individual level.

Specification of all forms of violence is important because, as is
evident from the analysis of norms and jurisprudence in the preceding
section, not only does it facilitate access to remedy, it also provides a
basis for engagement on the subject matter by the respective
interpretative and enforcement body. This is important for standard
setting, because it becomes makes it possible to progressively elaborate
the standards necessary to ensure optimum protection of women in
respect of each form of violence. Also, whereas some of conduct
constituting psychological or economic violence may be punishable
under other laws at the national level, the gendered nature of the
conduct ought to be a factor in the determination of appropriate
responses, with the wider goal of furthering the equality of men and
women in society. In this way, failure to recognise these as distinct
forms of violence takes away from advancing the cause of equality.

Failure to specify economic and psychological violence as distinct
forms is also at odds with the life-cycle approach to understanding
violence. If indeed certain forms of violence are more prevalent at
certain life stages of women, failure to provide a pathway for their
enforcement excludes specific groups of women in that age group from
the remedies most relevant to their experience.

In 2020, the AU began exploring the prospect of a new treaty to
address violence against women and girls. The proposed treaty, dubbed
the Afrlcan Treaty on Violence Against Women and Girls’ (Draft
Treaty),%3 responds to the concern that despite the provisions of the
Maputo Protocol and other instruments, violence against women
continues to plague the continent.94 The Draft Treaty seeks to
substantiate measures necessary for meaningful implementation of
protection from violence, and to elaborate accountability measures to
enhance the prospect of accessing redress for affected women. While it
would be premature to evaluate the draft since it is in the very early

93 N Farise & TR Jeewa ‘Yet another treaty aims to protect African Women. But how
will it be enforced?’ Mail and Guardian (9 December 2020). The draft treaty is
neither final nor public. A copy of the draft treaty is on file with the authors.

94  See generally R Manjoo & R Nekura ‘Does Africa need a regional treaty on
violence against women? A comparative analysis of normative standards in three
regional human rights systems’ (2020) Acta Juridica 197-226.
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stages of development and is likely to evolve significantly through the
course of negotiations, it is nevertheless important to note that the
approach taken so far mirrors the approach of most of the instruments
evaluated in this article. The Draft Treaty does not yet have specific
provisions prohibiting economic or psychological violence.

5 CONCLUSION

This article set out to assess the extent to which economic and
psychological forms of violence are addressed in the norms and
standards of the AU. From the systematic review of the applicable
instruments, as well as the jurisprudence of key human rights bodies, it
is apparent that the recognition of economic and psychological forms of
violence rarely goes beyond the definition clause of the respective
instruments. This is characterized by over-concentration of references
to and responses to physical and sexual violence, and none or little on
economic and psychological forms of violence. This approach
undercuts the protection available to women from these forms of
violence, by limiting the prospects of enforcement by individual women
affected, or limiting the nature of remedies available to women who
seek redress.

This article makes the case that consistent recognition and specific
articulation of economic and psychological forms of violence as distinct
types of violence, as in the approach of the Istanbul Treaty, is necessary
to fulfil the promise of protection from ‘all forms of violence’. Such
express recognition in multilateral instruments is important to
influence domestic law to follow suit. To the extent that domestication
of these instruments is especially important in the context of ongoing
disgussilons on the proposed African Treaty on Violence against Women
and Girls.
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LLB (Buea) MA (Yaounde) PhD (Quebec), Lecturer at the Faculty of Law of
Univerté Laval, Postdoctoral Fellow Université de Montréal; stevemartial@
yahoo.fr / steve.tiwa-fomekong@fd.ulaval.ca
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1 INTRODUCTION

Internal dis.glacement1 is one of the most daunting humanitarian issues
of our time.” To address this issue, from which it suffers more than any
other region in the world,3 Africa has, under the auspices of the African
Union, adopted in 2009 ‘the first ever international treaty for the
protection and assistance of IDPs’:4 the African Union Convention for
the Protection and Assistance of Internally Displaced Persons in Africa
(Kampala Convention).

The Kampala Convention, which entered into force on 6 December
2012, provides an unprecedented legal framework to address the
structural factors that cause internal displacement in Africa.5> Besides,
in addition to the fact that it is the first legally binding instrument on
internal displacement worldwide, the Kampala Convention is unique in
its comprehensiveness. Drawing on international human rights law
(IHRL) and international humanitarian law (IHL),® it sets out
provisions to protect IDPs’ rights during and after the displacement.” It

1 Internal displacement is defined as ‘the involuntary or forced movement,
evacuation or relocation of persons or groups of persons within internationally
recognized state border’. See Kampala Convention, art 1(1).

2 In 2020, it was estimated that over 50.8 million people were displaced worldwide,
with Africa alone accounting for more than a third of these people. See IDMC,
Global report on internal displacement 2020, (2020) 1-26. For details on the
numerous challenges to which they are confronted, see, for example, ICRC,
Strengthening legal protection of victims of armed conflicts (2011) 20-24.

3 IDMC (n 2); C Beyani ‘Recent developments: the elaboration of a legal framework
for the protection of internally displaced persons in Africa’ (2006) 50(2) Journal
of African Law 189.

4 J Kellenberger ‘Root causes and prevention of internal displacement: the ICRC
perspective’ (2009) https://www.icrc.org/en/doc/resources/documents/

statement/displacement-statement-231009.htm (accessed 9 July 2021).
5 A Bilak ‘L’Afrique face & ses déplacés internes’ (2016) 1 Politique Etrangére 39.

6 S Ojeda ‘The Kampala Convention on internally displaced persons: some
international humanitarian law aspects’ (2010) 29(3) Refugee Survey Quarterly
58-61.

7 Kampala Convention, art 2.
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also governs all types of internal displacement, including, without
being limited to, internal displacement resulting from armed conflict
and other situations of generalised violence, disaster-induced
displacement, and development-induced displacement.®

However, it is widely acknowledged that any treaty, no matter how
relevant, ‘is merely a piece of paper’ if the provisions it contains are not
implemented as expected.'® Indeed, ‘[t]he legal norm is alive and its
history does not end with its birth’ (our translation).'* On the contrary,
once it has been adopted, it is important to implement it in order to
ensure that the objectives it pursues are fulfilled.'*

This contribution examines the implementation by Cameroon of
the Kampala Convention which it ratified in 2015.'3 It highlights the
fact that there is a considerable gap between the legal provisions of this
Convention and their practical application in Cameroon. On this basis,
it argues that there is an urgent need to take necessary measures to
reduce or close such a gap and, thus, improve the plight of the more
than 1 052 591 civilians who had been internally displaced as a result of
deadly attacks by non-state armed groups in the Far North region,
growing violence in the Northwest and Southwest regions (NW/SW
regions) and natural disasters.'4

The approach envisaged to achieve this demonstration is
articulated in three stages. Firstly, the article analyses the plight of
victims of internal displacement in Cameroon, including IDPs,
returnees (former IDPs) and host communities, in order to highlight
the sheer gravity of their situation, their precarious existence and
vulnerabilities. Secondly, it critically discusses the limitations that
prevent the Kampala Convention from fully contributing to the
improvement of the lot of IDPs whose numbers are growing alarmingly
and who continue to be victims of violations of their fundamental
rights. Finally, with an approach centered around making suggestions
for law reform, the article puts forward possible solutions aimed at
strengthening the implementation of the Kampala Convention in
Cameroon. The proposed solutions stem not only from the highlighted
limitations in the implementation of the Kampala Convention, but also
from some good policies and practices that have been tried, tested and
observed in other contexts and whose application in the Cameroonian
context could, in our view, contribute to improving the situation of
IDPs in this country.

8 Kampala Convention, art 1(k)(1).

9 The expression is borrowed from S Cessouma, in her preface to the African Union
Transitional Justice Policy (2019).

10 L Robert La contribution de I'Union européenne au droit international des droits
de ’homme (2014) 10.

11 Robert (n 10).

12 Union académique internationale, Dictionnaire de la terminologie du droit
international (1960) 47.

13 In accordance with Decree 2014/610 of 31 December 2014.

14  UNHCR, Cameroon Multi-Country Office (MCO) global statistics - August 2021
https://data2.unhcr.org/fr/documents/details /88518 (accessed 10 October
2021).
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The proposed contribution which is at the confluence of law and
sociology is of both scientific and social interest. Indeed, while there are
many studies on the Kampala Convention,'> almost nine years after its
entry into force, there are still very few that are specifically devoted to
analysing its implementation by states parties. Regarding Cameroon in
particular, to our knowledge, no study specifically analyses the
implementation of the Kampala Convention in this state. This
contribution therefore aims to fill this gap in the literature. Moreover,
in a context where the number of IDPs in Cameroon is constantly
growing, there is an urgent need to draw the attention of policymakers
to the plight of these vulnerable people.'® In addition, this study is part
of efforts to disseminate the Kampala Convention, in the hope of
enabling IDPs to effectively enjoy the protections and guarantees
offered to them by this Convention. But before undertaking the
analysis, it is important to stress that the following discussion will
mainly focus on actions taken by Cameroon because, although the
Kampala Convention also imposes obligations on non-state actors,'”
the primary responsibility for its implementation rests with the state.

2 THE PLIGHT OF PERSONS AFFECTED BY
INTERNAL DISPLACEMENT IN CAMEROON

Throughout its history, Cameroon has been confronted with the
phenomenon of internal displacement on several occasions.!

However, since 2013, the forced displacement of populations within the
Cameroonian territory has reached unprecedented levels.'® As of
August 2021, more than 1 052 591 internally displaced persons and
466 578 returnees (ex-IDPs) were registered in Cameroon.?° With
these figures, Cameroon appears to be the second country in the Lake
Chad Basin region most affected by internal displacement.?! Moreover,

15 M Taddele Maru ‘The Kampala Convention and its Contributions to International
Law’ (2011) 1(1) JID 91-130; L Groth ‘Engendering protection: an analysis of the
2009 Kampala Convention and its Iprovisions for internally displaced women’
(2011) 23(2) International Journal of Refugee Law 221-251; A Abebe The
emerging law of forced displacement in Africa: development and
implementation of the Kampala Convention on internal displacement (2018).

16 IDMC, Out of sight: Cameroon’s downward spiral of violence and displacement
(2021) https://www.internal-displacement.org/media-centres/out-of-sight-came
roons-downward-spiral-of-violence-and-displacement (accessed 9 July 2021).

17 For details on actors involved in the implementation of the Convention, R Adeola,
‘The protection and assistance of internally displaced persons under the Kampala
Convention: an institutional approach’ (2020) Refugee Survey Quarterly 1-30;
K Ridderbos ‘The Kampala Convention and obligations of armed groups’ (2011)
37 FMR 36-37.

18 G Waté Sayem ‘La question des déplacés forcés de la “Crise Anglophone” au
Cameroun depuis 2016° (2020) 14(2) Journal of the African Literature
Association 308.

19 Waté Sayem (n 18) 308.

20 UNHCR, Cameroon - statistics - August 2021 (2021) https://data2.unhcr.org/fr/
documents/details/88520 (accessed 10 October 2021).

21 Visit https://gho.unocha.org/fr/cameroun (accessed 10 October 2021).
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these figures, which continue to increase over time, would be higher if
we consider that insecurity, the refusal of some IDPs to register and the
lack of coordination between agencies and institutions dealing with
IDPs registration sometimes hinder the efforts to register victims of
forced displacement in Cameroon.?®> These large population
movements are the result of repeated attacks by the armed group Boko
Haram in the far North region (341 535 and almost 123 489 returnees),
hostilities between Cameroonian defence and security forces (DSF),
and armed groups in the NW/SW regions (7711 056 IDPs and 333 900
returnees) and, to a lesser extent, natural disasters23 (116 000 in
2020).24

Whether it is the ongoing armed conflict with Boko Haram in the
far North region or the crisis in the NW/SW regions, human rights
violations are the main cause of the internal displacement associated
with these two major security challenges that Cameroon is facing.?> The
catalogue of violations committed against the population in the
framework of these security crises is particularly long, that they cannot
all be mentioned here.2° Nevertheless, it can be noted that in the period
January to November 2019 alone, 275 cases of homicides, including
225 cases against civilians were recorded in the far North region.?” This
figure, which relates solely to the violation of homicide, indicates that
the civilian population is the primary target of the abuses committed in
the context of this conflict. Similarly, in the NW/SW regions, members
of armed groups scour villages %nd rural areas where they kill, rape and
pillage the civilian population.?® It is estimated, for example, that in the
first half of 2018 alone, more than a hundred properties were destroyed
by armed separatists.?® The multiple violations of the right to education
are also to be deplored. Schools have suffered and continue to suffer
repeated attacks by armed gangs. In 2018, more than 120 schools were
burned in the NW/SW regions, thereby depriving thousands of
children of their right to education.3°

22 C André Why more data is needed to unveil the true scale of the displacement
crises in Burkina Faso and Cameroon (2020) https://www.internal-displace
ment.org/expert-opinion/why-more-data-is-needed-to-unveil-the-true-scale-of-
the-displacement-crises-in (accessed 10 October 2021).

23 OIM, Rapport sur les déplacements: région de UExtréme Nord Cameroun
Cameroun-Round 22 (2021) 10.

24  Andre (n 22).
25  OCHA, Cameroon: humanitarian response plan (2021) 24-25.

26  Emergency humanitarian assistance plan for the North-West and South-West
Regions (2018-2019) (2018) 4-10.

27  Amnesty International, Cameroon: victims of Boko Haram attacks feel
abandoned in the far North (2019) https://www.amnesty.org/fr/latest/news/
2019/12/cameroon-victims-of-boko-haram-attacks-feel-abandoned-in-the-far-
north/ (accessed 9 July 2021).

28  Emergency humanitarian assistance plan for the North-West and South-West
Regions (n 26) 9.

29  Emergency humanitarian assistance plan for the North-West and South-West
Regions (n 26) 9.

30  Emergency humanitarian assistance plan for the North-West and South-West
Regions (n 26) 4.
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Human rights’ violations are not solely attributable to armed
groups. Cameroonian DSF, as well as members of the vigilance
committees used by Cameroon to face security challenges, have also
been accused on several occasions of committing exactions against the
population, even though the Cameroonian government has always
tended to refute such accusations. One striking example is the Ngharbu
massacre, in the context of which DSF were accused of killing 21
civilians, including 13 children and a pregnant woman in Ngarbuh
neighbourhood, setting fire to five houses, looting dozens of other
properties and beating up residents.3' The Cameroonian authorities,
from the outset, denied any responsibility on the part of their DSF.
However, the conclusions of the Commission of Inquiry set up by the
President of the Republic later confirmed that members of the FDS and
a local vigilance committee had indeed committed multiple abuses
against civilians.3? This is not an isolated case.33

These numerous violations committed by the various armed actors
involved in the ongoing crises in Cameroon have forced many people to
flee their homes to find refuge not only in other towns and villages of
the concerned regions, but equally in other regions of the country
particularly the West, Centre and Littoral regions. The needs faced by
these populations during their displacements are so many and acute
that they cannot be analysed exhaustively here. An analysis of the
reports of humanitarian organisations active in the field shows that the
most urgent needs include basic necessities, such as food, water, shelter
and medical care.34 In order to survive, displaced populations are very
often forced to consume cheaper food. Some families are forced to send
members of their household to live elsewhere with relatives even if the
conditions are not suitable3> — they just need to find a place to live —
while other family members engage in prostitution in order to meet the
family’s basic needs.3

Gender based gender-based violence (GBV) is another important
protection need to which IDPs in Cameroon are confronted. Indeed,
although Cameroon has a comprehensive legal framework to fight
against GBV,37 recent surveys show that displaced women and girls in
Cameroon are exposed to multiple forms of violence,3° including sexual
exploitation, sexual violence, and assault against young girls
particularly. To address this issue, Cameroon, in collaboration with

31 I Allegrozzi ‘Renewed attacks on aid workers in Cameroon’ (2020) https://
www.hrw.org/news/2020/06/04/renewed-attacks-aid-workers-cameroon
(accessed 9 July 2021).

32  HRW Cameroon: massacre findings made public (2020).

33 T Agbahey ‘Cameroun: le proces des militaires de Zelevet, une occasion de mettre
fin a 'impunité’ (2020) https://www.jeuneafrique.com/899916/societe/tribune-
le-proces-des-militaires-de-zelevet-une-occasion-de-mettre-fin-a-limpunite/
(accessed 9 July 2021).

34  OCHA (n 25).

35 Sayem (n 18) 314.

36 J Kouagheu ‘Au Cameroun, le calvaire des déplacés des régions anglophones’
(2019)  https://www.lemonde.fr/afrique/article/2019/08/05/au-cameroun-le-
calvaire-des-deplaces-des-regions-anglophones_5496573_3212.html  (accessed
9 July 2021).
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humanitarian actors, has defined a multifaceted assistance strategy
built around the following elements: ‘social cohesion areas for women’
with the aim of offering assistance to victims in complete discretion, the
establishment of dialogue, counselling and referral centres for victims
of GBV and the provision of cross-sectoral care for victims with a view
to their rehabilitation.39 As important as these measures are, they are
still insufficient as they are not systematically implemented and their
territorial coverage does not extend to all the regions and localities
where victims have sought refuge.

The right to education of children, who make up over 51 per cent of
the IDP population in Cameroon,4° is also seriously affected. Although
there are no up-to-date statistics in this regard, an analysis of reports
produced by humanitarian organisations shows that a significant
proportion of displaced children are not enrolled in school due to lack
of money from parents and lack of interest.#! Of those who have been
enrolled, some do not eat enough before going to school because the
amount of food available is not sufficient for the household, while
others do not have all the necessary school supplies.** Moreover
schools and teachers continue to be attacked by armed groups,4é
leading to the overcrowding of classrooms in areas hosting displaced
children and, therefore contributing to a decline in the quality of
education offered.

In addition, the persistence of attacks and hostilities in crisis areas
prolongs the duration of displacement of these populations and thus
prevents their return to their localities of origin. For example, in 2020,
it was estimated that about 10 000 IDPs were able to return to their
homes.44 This figure represents only about 32 per cent of the number
of people who had been forced to flee their homes in that region.4>
Moreover, once returned to their homes, these people still face pressing
needs due to the destruction of their properties and the lack of
economic opportunities resulting from the ongoing violence in their
places of residence.

37  Cameroon has recently strengthened its legislative framework for the protection
of women through the adoption of a new Penal Code that has broadened the range
of offences against women. Such newly introduced offences include, for example,
female genital mutilations, prevention of growth of an organ, sexual harassment
sanctioned by the provisions of sections 277(1), 277(2) & 302(1).

38  OCHA (n 25) 24.

39  Single report comprising the 4th, 5th and 6th periodic reports of Cameroon
relating to the African Charter on Human and People’s Rights and 1st reports
relating to the Maputo Protocol and the Kampala Convention (2020) 133.

40  OCHA, Apercu des besoins humanitaires-Cameroun (2019) 8.

41 APDEL, Evaluation des besoins des déplacés internes dans le Département de la
Menoua (2018) 7-12.

42 APDEL (n 41); Ministry of Basic Education and UNICEF, Evaluation des besoins
d’éducation des enfants des populations déplacées internes dans quelques
arrondissements des régions de 'Est, Adamaoua et Extréme-nord du Cameroun
(2017) 4-17.

43  OCHA, Cameroon humanitarian dashboard, January to June 2021 (2021) 3.

44  OCHA (n 25) 7.

45 OCHA (n 25) 7.
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Even though in some parts of the country the government and its
humanitarian partners are busy distributing sleeping materials and
foodstuffs, observers agree that the humanitarian assistance provided
to IDPs remains largely insufficient.4® We will come back to this later.
Moreover, many IDPs feel neglected and ignored in the AProvision of
humanitarian assistance to people in need in Cameroon.?” Indeed, it
has been reported that many IDPs accuse the government of Cameroon
of being more sensitive to the situation of refugees while minimising
their own.4® The following words of an IDP from the village of Zamay
in the Far North region are illustrative in this respect: ‘[w]e are living a
paradox here. People who come from far away from Nigeria are treated
better than us. People who created and exported Boko Haram are given
more attention than Cameroonians™9 (our translation). It is in this
sense that the phenomenon of internal displacement in Cameroon has
been %gscribed as one of the world’s most neglected displacement
crises.

Stuck in this situation of vulnerability and precariousness, IDPs
often find salvation in the camps where they hope to benefit from the
services of humanitarian actors. Many others prefer to settle in host
communities that have demonstrated a great capacity and sense of
hospitality and solidarity towards IDPs. The host communities of IDPs
are nonetheless also adversely affected by internal displacement. The
influx of IDPs and their prolonged stay host localities put considerable
pressure on local resources, basic social services, and thus on the
resilience of host communities.5! In fact, in a context already marked by
resource scarcity, the frequent displacements of populations put
further and unexpected pressure on the capacities and resources of the
host communities, and consequently contributes to increasing their
vulnerabilities and specific needs. Similarly, massive flows of IDPs have
destabilising effects on host communities: the resulting rapid depletion
of resources can lead to social tensions between IDPs and host
communities. These tensions in turn fuel local violence, which can be
exploited by armed extremist groups to recruit from the local
population and increase their attacks.> Field studies also reveal that
some host populations consider IDPs to be undisciplined actors,
vectors of insecurity and disorder.>3

46 A Lamarche & A Fox Crisis denied in Cameroon: Government refusal to
recognise suffering in NWSW deter donors (2019); Sayem (n 18); A Mahamat
Déplacés et réfugies au Cameroun: profils, itinéraires et expériences a partir des
crises nigériane et centrafricaine (2021) Revue canadienne des études africaines
11; W Samah & E Sunjo Tata Straddled between government forces and armed
separatists: The plight of internally displaced persons from the Anglophone
regions of Cameroon in R Adeola (ed) National protection of internally displaced
persons in Africa: beyond the rhetoric (2021) 73-92.

47  Mahamat (n 46) 11-12; Sayem (n 18) 315-318.

48  Mahamat (n 46) 12.

49  Mahamat (n 46) 12.

50  Visit https://www.nrc.no/news/2019/june/cameroon-tops-list-of-most-neglect
ed-crises/ (accessed 10 October 2021).

51 Sayem (n 18) 318-319.
52 A Davies IDPs in host families and host communities: assistance for hosting
arrangements (2012) 7-11.
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Thus, people affected by internal displacement in Cameroon, and in
particular IDPs, are in a particularly worrying situation of vulnerability.
This is indicative of weaknesses in the implementation of the Kampala
Convention, which aims to prevent arbitrary displacement and improve
the lot of those affected by it.

3 FLAWSIN THE IMPLEMENTATION OF THE
KAMPALA CONVENTION

Cameroon’s ratification of the Kampala Convention has opened up new
prospects for the prevention of forced displacement in this country and
the protection of persons who are victims of it. However, more than five
years after its entry into force for Cameroon, it is regrettable to note that
the Kampala Convention is still slow to produce its full effects in this
country, particularly in view of the mass forced displacements that
continue to be observed there and the critical situation in which the
people who are victims of these displacements find themselves. The
following discussion identifies and analyses the main limitations to the
full achievement of the objectives of the Kampala Convention in
Cameroon.

3.1 The inconsistency of Cameroon’s legal
framework on internal displacement

The Kampala Convention requires state parties to incorporate their
obligations under the Convention into domestic law by enacting or
amending relevant legislation on the protection of, and assistance to
IDPs.>4 Despite having ratified the Kampala Convention more than six
years ago, Cameroon still does not have specific national legislation on
internal displacement. In its initial report on the implementation of the
Kampala Convention, Cameroon mentions a long list of national laws
and decrees that are said to form part of the national legal corpus on
internal displacement.>> However, after due analysis, it appears that
none of these texts specifically deal with internal displacement.

In recent years, important national instruments have been added to
the legal framework for the protection of human rights in Cameroon.
These include Law No 2016/007 of 12 July 2016 on the Penal Code
(revised Penal Code), Law No 2017/12 of 12 July 2017 to lay down the
Code of Military Justice (Code of Military Justice) and the National
Action Plan for the Promotion and Protection of Human Rights in
Cameroon (2015-2019). While these major texts contain specific
provisions in favour of certain categories of vulnerable persons such as
children and women, it is regrettable to note that none of them provides
for special protections in favour of IDPs who also have specific

53  Mahamat (n 46) 4.
54 Kampala Convention art 3(2)(a).
55  Periodic Reports of Cameroon (n 39) 157-158.
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protection needs and vulnerabilities that are not yet adequately covered
by national legislation. The drafting of these texts could indeed have
been an appropriate opportunity to include in Cameroonian national
legislation the provisions set out in the Kampala Convention.
Moreover, the revised Penal Code and the Code of Military Justice
criminalise and reinforce the punishment of many acts that may cause
arbitrary displacement,® but regrettably, they do not specifically
criminalise arbitrary displacement per se as required by the Kampala
Convention.5”

It is_true that the Cameroonian legal system being a monist
system,>° the Kampala Convention automatically became binding
domestic law when it entered into force for Cameroon. Yet, despite this
fact, there is still a need for specific regulatory measures related to
internal displacement for several reasons. Firstly, some provisions of
the Kampala Convention are not self-executing and therefore require
that legislative incorporation measures be adopted in the first place.
This is particularly the case with the penal provisions of the Kampala
Convention, which leave it to each state to define the appropriate
penalty to be applied in case of violation of the prohibition of arbitrary
displacement and the specific protections granted to IDPs.

The adoption of national measures can also be a great opportunity
to go beyond the protections set out in the Kampala Convention by
providing more generous protection measures that take into account
the specificity of internal displacement in Cameroon.

Additionally, domestic law is relevant for establishing institutions
and mechanisms responsible for ensuring implementation of and
compliance with the Kampala Convention. Domestic instruments are
indeed the ideal frameworks within which to clearly define the
responsibilities of the different governmental entities that would be
involved in managing situations of internal displacement, as well as the
modalities for the provision of assistance by international agencies.>®
In the same vein, a national instrument can also serve as a basis for
effective cooperation and coordination of all parties concerned. It is for
this reason that the Kampala Convention requires states to designate an
authority or body, responsible for coordinating activities aimed at
protecting and assisting IDPs and, and for cooperating with relevant

56  For example, the new Penal Code has consolidated protection of the physical
integrity of the person. The scope of the criminal responsibility of the author of
torture has notably been extended to include traditional leaders (Section 277(3)).
It also contains new provisions on child and women protection against violence.
Henceforth, the following offences are provided for and punishable under the
corresponding sections of the Penal Code: interference with the right to education
and training (Section 355(2)), genital mutilation (Section 277(1)), and prevention
of growth of organ (Section 277(2)). As for the Code of Military Justice, it clearly
establishes the jurisdiction of Cameroonian military courts to try genocide, war
crimes and crimes against humanity as defined in the international instruments
ratified by Cameroon.

57  Kampala Convention art 4(6).
58  See art 45 of the Constitution of Cameroon.

59  ICRC, Translating the Kampala Convention into practice: a stocktaking exercise
(2006) 38.
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organisations and stakeholders.®® However, this has not yet been
undertaken by Cameroon. Prevention of internal displacement, as well
as the protection and assistance to IDPs are currently provided by a
multitude of government actors whose actions are uncoordinated,
fragmented and ad hoc. This is not conducive to effective planning of
state activities and attribution of priorities in terms of prevention of
internal displacement and support to IDPs. For example, in accordance
with the provisions of the Kampala Convention, which requires states
to devise early warning systems in areas of Potential displacement in
order to prevent population displacement,® Cameroon has an early
warning system whose purpose is to anticipate forced displacements, or
to mitigate as far as possible the risks of them occurring. This system
includes the National Council for Civil Protection, the National Risk
Observatory, the Emergency Flood Control Project, the National
Contingency Plan, the National Platform for Disaster Risk Reduction
and the National Observatory on Climate Change. However, it is
regrettable that the existence of such a comprehensive system has not
made it possible to prevent, or at least mitigate, the consequences of the
recurrent natural disasters observed in Cameroon in recent years. The
overlapping of competences and the absence of a real synergy between
these multiple actors can explain this.

3.2 Incomplete and insufficient assessment of the
needs of people affected by displacement

In order to ensure that the needs of IDPs and their host communities
are duly taken into account and met as effectively as possible, it is
essential that they be prewously identified and assessed in a clear,
adequate and rigorous manner.’3 The availability of solid data on
internal displacement leads to more effective and targeted responses
translating into better assistance and protection for the displaced.®*
The Kampala Convention adequately addresses this issue, which
further demonstrates its progressive nature and the practicality of its
provisions. In particular, it requires state parties to ‘assess or facilitate
the assessment of the needs and vulnerabilities of IDPs and host
communities, in cooperation with international organisations or
agencies’.®®

In practice, however, the needs of IDPs and their host communities
in Cameroon are not always fully and systematically assessed. When
assessments are undertaken, they are very often focused either on

60 N Krynsky Baal L Kiveld & M Weihmayer, ‘Improving IDP Data to help implement
the Guiding Principles’ (2018) 59 FMR 21.

61 Kampala Convention art 4(2).

62 E Ziemine Ngoumou ‘Prévention des catastrophes: les techniques s’affirment’
https://www.cameroon-tribune.cm/article.html/26834/fr.html/prevention-cat
astrophes-les-techniques-saffirment (accessed 9 July 2021).

63  Kampala Convention art 5(5).
64 ICRC (n59) 38.
65 OCHA (n25) 8.
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sectoral needs, or on the needs of IDPs who have taken refuge in a
locality that is in the same crisis-affected region. Yet many displaced
populations have taken refuge in other major cities in regions other
than those experiencing crisis.®® As a result, the IDPs whose needs are
generally addressed and met are mainly those in localities surrounding
the crisis areas. IDPs in other areas, however, also face urgent and
significant humanitarian needs.®” Though efforts are being made by a
multitude of actors, including host communities, to assist these people,
it must be recognised that the responses to the challenges they face are
largely ad hoc, fragmented and uncoordinated because they are
insufficiently planned.

Moreover, the assessments undertaken are sometimes
fragmentary, piecemeal and inaccurate in some respects. For example,
the Emergency Humanitarian Assistance Plan for the North-West and
South-West Regions does not provide an estimate or figures on the
quanti’éy of water and sanitation, health care and shelter needs of
IDPs.%® The needs for which estimates are provided are not
accompanied by information on how the resources to be mobilised will
be distributed according to the sites or departments in which IDPs are
located. Nor is there a distribution of people in need and targeted by
status, gender and age. In addition, it is not clear whether IDPs
communities were properly consulted in the assessment of their
humanitarian needs. Furthermore, it is regrettable that no detailed and
coherent information on the monitoring of the implementation of this
plan is available in the public arena, especially as states are obliged to
monitor and evaluate the effectiveness humanitarian assistance
provided to IDPs.%9

Several factors could explain these shortcomings, including the
absence of an institutional mechanism with an explicit mandate, and
the human, technical and financial resources required to undertake and
carry out needs assessments and monitoring of responses. In addition,
insecurity generated by the activism of armed groups, as well as the
advanced state of disrepair of the main and secondary roads, hinders
access to the areas where IDPs are located, which does not facilitate the
assessment of the needs of these people on the ground.”®

Humanitarian organisations in Cameroon, and in particular the
specialised UN agencies, are doing their best to support the state of
Cameroon in assessing the humanitarian needs of vulnerable
populations. The Displacement Tracking Matrix (DTM) tool launched
in November 2015 by the International Organization for Migration
(IOM) with the aim of providing regular, accurate and up-to-date
information on displaced populations in the Far North region of the
country is to be commended in this regard.”* However, the assessments

66  OCHA (n25) 8.

67  For areview of their needs OCHA (n 25) 8.

68  Emergency humanitarian assistance plan for the North-West and South-West
Regions (n 26) 18.

69  Kampala Convention art 9(2)(m).

70  OCHA (n 25) 5.
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conducted through this mechanism, as well as other assessments
undertaken by other humanitarian organisations, still focus far too
much on the needs of IDPs in the Northern regions of Cameroon, and
in particular those in the Far North, to the detriment of those in other
regions.

3.3 The lack of sufficient resources and various
other constraints

The effective management of internal displacement in Cameroon is
hampered by insufficient resources and various other bottlenecks.
From the outset, it should be noted that, in addition to the issue of
internal displacement, Cameroon is currently facing several other
humanitarian challenges, all of which are equally important.”? The
resources available to respond to these challenges are however largely
insufficient. For example, in 2020, of the $391 million required in the
revised 2020 Humanitarian Response Plan to reach 3.4 million people
in need of humanitarian assistance, including IDPs, only 50 per cent
was funded.”3 This situation makes the UN coordinator in Cameroon,
M Naab, say that ‘[i]f the chronic underfunding of the humanitarian
response in Cameroon is not addressed, millions of people will continue
to be left without vital humanitarian assistance and protection’.”4

The reconstruction project, which would facilitate the return and
resettlement of IDPs, is also undermined by the lack of resources. For
example, the provisional budget for the Plan for Reconstruction and
Development of the North West and South West was estimated at
$161 535,000. Of this budget, only $18 876,000 were collected a year
later to finance the implementation of this plan.”> It goes without
saying that this reality is delaying the implementation of rehabilitation
and reconstruction activities that are supposed to promote the safe, and
voluntary return of IDPs to their regions of origin as required by the
Kampala Convention.”®

The delivery of humanitarian assistance also faces significant
challenges in practice. These include the volatility of the security
situation, which creates significant logistical constraints, such as
intermittent and unpredictable access to populations in need, damage
to roads and infrastructure through which humanitarian aid should be
delivered, rising prices in the transport market, the continuous use of
improvised explosive devices which exposed humanitarian actors to
high risks and hindered their free movements, attacks and abductions

71 Visit https://dtm.iom.int/cameroon (accessed 9 July 2021).

72 For details in this regard, see OCHA, Cameroon: humanitarian needs overview
2021 (2021).

73 OCHA (n 25) 5.

74  OCHA (n 25) 5.

75  CRTV televised Newscast of 18 May 2021.
76 Kampala Convention art 11(1).
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of humanitarian actors, as well as reluctance of IDPs to receive
humanitarian assistance for fear of reprisals by armed groups.””

Delays in the operationalisation of mechanisms in charge of
implementing measures for IDPs are also to be deplored. In order to
restore peace in the crisis areas, and therefore facilitate the voluntary
and safe return, integration or resettlement of IDPs, the Government of
Cameroon organised from 30 September to 4 October 2019, a Major
National Dialogue whose objective was to find ways and means to
silence the arms in the NW/SW regions in particular, and in Cameroon
in general. At the end of this Major National Dialogue, it was decided to
set up a committee charged with the follow-up of the implementation of
the recommendations of this important national meeting, including
those related to the protection of IDPs. However, it took almost six
months for the Decree laying down the establishment, organization and
functioning of this committee to be issued.”® After the adoption of this
Decree, it took another six months for the committee to meet for the
first time.”® Moreover, according to the same Decree the said
committee ‘shall meet at leagt once every six months and as when
convened by its chairperson’.®® However, the second working session
of this Committee, which has just ended,gf was held more than one year
after the first,%2 that is six months late than the periodicity set by the
abovementioned Decree. These long delays are not conducive to regular
and effective monitoring of the implementation of the major national
dialogue’s recommendations, including those relating to IDPs.

It is also regrettable that displaced populations and their host
communities are not always systematically consulted and actively
involved in decision-making processes on actions undertaken on their
behalf. For example, the Committee to Follow up the Implementation
of the recommendations of the major national dialogue does not
include a representative of IDPs, whereas they are among the main
actors concerned by the recommendations that the Committee is
monitoring. Moreover, the Decree establishing the Committee provides
that it shall ‘record opinions and suggestions likely to facilitate the
implementation of the recommendations of the major national
dialogue’.®3 It is, however, not clear how these opinions and
suggestions are to be collected or submitted. A concerned person who
would like to make suggestions for better assistance to IDPs would

77 OCHA, apercu des besoins humanitaires-Cameroun (n 40) 40; Kouagheu (n 36).

78  Decree No 2020/136 of 23 March 2020 to lay down the establishment,
organization and functioning of the Committee to Follow up the implementation
of the recommendations of the major national dialogue.

79 A Mbohou ‘Résolution du grand dialogue national: il y a du concret’ (2020)
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grand-dialogue-national-il-y-du-concret (accessed 9 July 2021).
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see E Teke ‘Major national dialogue: Follow up committee charts parts to
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unfortunately not know clearly where to turn, especially since the
Committee does not even have a Facebook or Twitter account. In this
digital age, this can be seen as a lack of rigour.

4 IMPROVING IMPLEMENTATION OF THE
KAMPALA CONVENTION

By ratifying the Kampala Convention, Cameroon has voluntarily
undertaken to implement it. Consequently, and in accordance with the
principle of pacta sunt servanda, it is bound to carry out the provisions
of this Convention in good faith.%4 In order to enable victims of internal
displacement in Cameroon to effectively enjoy the protections due to
them under the Kampala Convention, the limitations mentioned above
must thus be adequately addressed. The following discussion analyses
the main measures to be considered in this regard.

4.1  Strengthening the national legal framework on
internal displacement

Cameroon should transpose its obligations under the Kampala
Convention into its domestic laws and policies. This implies that
specific legislation relating to the status of IDPs be adopted, as was
done several years ago for refugees, in application of the provisions of
the OAU Convention Governing the Specific Aspects of Refugee
Problems in Africa.®> At the same time, the content of some existing
national legislation should be amended to include specific provisions
related to the prevention of internal displacement and the protection of
IDPs. This is the case in particular for the Penal Code and the Code of
Military Justice, which should at least criminalise arbitrary
displacement as defined by the Kampala Convention. Similarly, the
future National Action Plan for the Promotion and Protection of
Human Rights in Cameroon, which is currently being drafted, should
include specific provisions that take into account the specific needs of
IDPs. Clearly, Cameroon would have to adapt its internal legislation to
the requirements of the Kampala Convention. The positive stakes of
such an approach having already been mentioned above, we will not
dwell on them here.

In order to have a comprehensive and effective national law on
internal displacement, the Cameroonian authorities could seek support
from the African Union Commission, which has developed a draft
Model Law on the issue®® and has already advised several states on its
implementation.87 In addition, it may be useful to seek the expertise of

84  SeeVienna Convention on the Law of Treaties art 26.
85 Law N0 2005/6 of 27 July 2005 relating to the status of refugees in Cameroon.

86  African Union model law for the implementation of the African Union Convention
for the protection of and assistance to internally displaced persons in Africa
(2018).
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specialised international organisations such as Internal Displacement
Monitoring Centre or Norwegian Refugee Council, which have also
assisted many states in developing effective laws and policies on
internal displacement.

In addition to provisions for the protection of and assistance to
IDPs, the legislation suggested here should establish a permanent body
to coordinate action in favour of IDPs. The example of Niger could serve
as a model in this regard. Through its Law No 2018-74 of 10 December
2018 on the protection and assistance to internally displaced persons,
this country has created a National Coordination Committee for the
protection and assistance to IDPs. The Decree establishing the
organisation and functioning of this Committee describes in detail the
mandate of this committee, the modalities for coordinating action in
favour of IDPs at both national and local levels, as well as the modalities
for financing these activities.®® This approach could usefully be
followed by Cameroon.

As it is widely recognised that national implementation of the
Kampala Convention requires an inclusive approach,® it should be
ensured that all relevant authorities and stakeholders are represented
in this Committee. In the case of Cameroon, the Committee could be
placed under the authority of the Ministry of Territorial
Administration, as this is the line ministry responsible for civil
protection activities. It would also include representatives of all other
relevant ministries, representatives of the national early warning,
representatives of civil society, international humanitarian partners
including UNHCR as observers, and representatives of IDPs and their
host communities. Such a composition would ensure the participation
of all key actors in consultations, information sharing and decision-
making. Ultimately, this would prevent delays in one or more points in
the domestic implementation process of the Kampala Convention.

4.2 Promoting better respect for human rights

There is now some consensus that violence and violations of IHL and
IHRL are among the main drivers of forced displacement.9* Since the

87 ICRC (n 59) 24.

88  See, for example, IDMC Workshop Report — Domesticating the Kampala
Convention: Law and policy making (2014) on supporting Liberia’s national
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90 ICRC (n 59) 25.

91  V Amos ‘Preventing displacement’ (2012) 41 Forced Migration Review 4; ICRC,
Displacement in times of armed conflict: how international humanitarian law
protects in war, and why it matters (2019); S Healy & S Tiller ‘Be near a road:
humanitarian practice and displaced persons in North Kivu’ (2016) 35 Refugee
Survey Quarterly 56-78; K Ivashchenko-Stadnik The Impact of the current
military conflict on migration and mobility in Ukraine (2015); PW Fagen
Refugees and IDPs after conflict: why they do not go home (2011).
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link between violations of the law and forced displacement seems
obvious, it seems equally obvious to assume that respect for the law
could significantly reduce or prevent forced displacement.92 The
Kampala Convention duly takes into account this reality by explicitly
requiring states to respect and ensure respect for their obligations
under THRL and IHL, so as to prevent and avoid conditions that might
lead to the arbitrary displacement of people.?3 In addition, it requires
states to ‘refrain from, prohibit and prevent arbitrary displacement’.94
Though the Convention does not go so far as to impose positive
obligations on armed groups in this regard, 9 it also expressly prohibits
them from carrying out arbitrary displacement.%® The acts considered
arbitrary and therefore prohibited include acts contrary to IHRL and
IHL, most of which are classified as crimes against humanity, war
crimes, or genocide.®” The aim here is to address what analysts qualify
as ‘immediate causes’ of internal displacement.?

Hence, if all parties involved in the ongoing crises in Cameroon
respected the basic rules of IHRL and IHL, much of the displacement
and suffering caused to IDPs and other affected people could be
prevented. Preventing violations of these bodies of law is therefore,
logically, the best means of preventing displacement from occurring in
the first place. Similarly, better compliance with the rules of these legal
frameworks can help to limit the level of destruction and deterioration
of services during hostilities, and therefore facilitate the return of IDPs
once peace is restored.

This is not to suggest that compliance with IHRL and IHL
requirements alone would help put an end to internal displacements.
Of course, effective and sustainable prevention of forced displacement
requires a wide range of activities of a different nature to address both
the immediate and root causes of displacement.”® However, as
situations of crisis and armed conflict are generally conducive to
displacement, the immediate focus is on refraining from violations in
order to reduce and contain the extent of displacement.’° This does
not preclude the identification, diagnosis and treatment, in the
meantime, of the root causes of displacement, which can be long-term
activities given their complexity.

To improve respect for human rights, and therefore limit forced
displacement, it is important to strengthen the dissemination of human
rights norms applicable in Cameroon, including those set out in the

92 ICRC (n2)19.

93  Kampala Convention art 4(1).

94  Kampala Convention art 3(1)(a).
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97  Art4(4).
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Kampala Convention. We will come back to this later. In the meantime,
it should already be noted that the considerable efforts made by
Cameroon to strengthen the training of various national actors in IHRL
and IHL should be continued, perpetuated and reinforced. Efforts
undertaken in this regard should be extended to vigilance committees
to which Cameroon resort to face security challenges. This could be
done by setting up mobile teams, in collaboration with local
organisations and other international partners, to provide basic human
rights training to members of these committees.

The dissemination of human rights norms must be accompanied by
the systematic sanctioning of violations of these norms. Indeed,
although repressive measures come into play a posteriori, they are
important, not only to deter others from committing violations, but also
to highlight the reprehensible nature of the acts committed and thus to
promote greater respect for the rule of law.'°! Hence, the sanctioning of
abuses committed by both the DSF and members of armed groups can
contribute to the dissuasion of other violations, and thus help prevent
situations that could lead to the arbitrary displacement. In this sense,
the recent initiatives that consisted in the sanctioning of some members
of the DSF responsible of human rights violations are also to be
welcomed,'©? even if the investigations that led to some of these
sanctions were undertaken after much pressure from the national and
international community. It is suggested here that there should be a
move towards the implementation of a firm policy of zero tolerance
which would consist of systematically investigating when violations
occur and applying appropriate disciplinary, administrative, and
judicial sanctions. The sanctions applied as a result of these procedures
should also be widely disseminated in order to strengthen the
deterrence of future violations.

4.3 Widespread dissemination of the Kampala
Convention

Cameroon should take steps to increase awareness of the Kampala
Convention among all relevant actors. Capacity-building activities in
human rights have, admittedly, been reported.'®3 However, such
activities have so far been mainly conducted from a far too general
perspective and only very rarely take into account specific rights. Even
when specific rights are taken into consideration, the focus seems to be
more on women’s and children’s rights.1%4
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It is true that by virtue of the principle of non-discrimination, IDPs
are equally entitled to all the protections set out in all other human
rights instruments as reaffirmed in the Kampala Convention. However,
taking into account the specific needs with which IDPs are faced, the
Kampala Convention sets out special protections for them, which
Cameroon should disseminate, in accordance with its obhgatlon to
respect and ensure respect of the Convention. 10

Therefore, relevant Cameroonian authorities should also undertake
public education and capacity building activities specifically related to
the Kampala Convention. This would help foster greater respect for the
rights of IDPs. In this regard, the Department of Human Rights and
International Cooperation of the Ministry of Justice should consider
systematically including a specific rights-based approach for IDPs in its
human rights awareness-raising and training activities for magistrates
and prison staff.

Instruction of DSF, as well as military manuals, should also
explicitly incorporate aspects related to the prevention of arbitrary
displacement and the protection of IDPs. The specific integration of
such aspects into military manual and practice could indeed have a
positive impact on the field behaviour for example, through the
issuance of doctrine, procedures that incorporate these aspects, legal
advisers advising commanders on IDPs rights during military or
peacekeeping operations, and training on internal dlsplacement
commensurate with individuals’ military duties and responsibilities.'°

The dissemination of the protection measures set out in the
Kampala Convention should not be limited to the relevant public
authorities. It must be extended on a wider scale to include the
populations who are the main beneficiaries. It is indeed essential that
these populations have a good knowledge of their rights in order to be
able to claim them. Information on rights and services are especially
important for IDPs, who find themselves in a new place, often deprived
of their usual support network and without access to information that
is essential for them to enjoy their rights and access basic services."
According to the information provided by Cameroon in its national
report on the implementation of the Kampala Convention, as of
December 2018, Cameroon’s national courts had not yet been seized of
any case of violations of the provisions of the Kampala Convention. This
implies that, as of the date under consideration, the Kampala
Convention had not yet been the subject of a case law, let alone perhaps,
invoked in the context of national litigation related to the protection of

104 JC Tcheuwa ‘Le cadre normatif et institutionnel national de promotion et de
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human rights. If we consider that victims of human rights violations do
not seize the courts because, among other reasons, they are not aware
of their rights and the remedies available to them,°® it is possible to
argue that the lack of case law in relation to the Kampala Convention
can be explained by the fact that this Convention, as well as the
protections it sets out, remain little known to the population as a whole,
including judicial actors. Consequently, a wide dissemination of this
Convention could contribute to reversing this trend and thus
reinforcing the visibility and effectiveness of the Kampala Convention.

Several possibilities are available or can be envisaged to reinforce
the dissemination of the Kampala Convention. The activities generally
organised by both the Cameroonian Government and civil society
organisations on the commemoration of international days and
national holidays such as International Women’s Day, International
Day of the World’s Indigenous Peoples, African Children’s Day,
Refugees’ Day, or Youth Day could, for example, provide a great
opportunity to raise awareness of the national community about the
specific rights of IDPs. Similarly, the specific rights of IDPs could be
duly taken into account in radio and television broadcasts, as well as in
written material on human rights produced by certain ministries and
the National Commission on Human Rights for the population.
Furthermore, in the context of awareness-raising programmes on
peaceful cohabitation between IDPs and host communities, emphasis
could be placed on the rights of IDPs. This could be done by involving
experts on the protection of IDPs in the teams responsible for
implementing these activities. Finally, in the long term, the translation
of the Kampala Convention into local languages should be considered.

4.4 Strengthening the implementation of measures
adopted for victims of internal displacement

A swift and effective implementation of the measures undertaken for
the prevention of internal displacement, the protection of IDPs and the
facilitation of their return or resettlement would contribute to
improving the situation of these people. In this regard, and more
broadly, the various plans, procedures and other mechanisms for IDPs
should be fully operationalised and implemented, sufficient budgetary
allocations should be devoted to their implementation, and the delays
and other administrative burdens mentioned above should be reduced.

More specifically, four measures are suggested here to enhance the
effectiveness of measures undertaken to prevent forced displacement
and improve the plight of those who are victims of it. Firstly, the
strengthening of the national early warning system, in order to improve
the prevention and management of natural disasters and other crises.
‘[pIrevention is, without a doubt, better than cure’.'®9 ‘There is some
consensus that rather than waiting for a population to be displaced and

108 LaRosa(n101) 238.
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to have found refuge in another part of the country before taking action
[...], the causes of displacement should be addressed’ (our
translation).’© Strengthening the national early warning system in
Cameroon will allow for better diagnosis of displacement risks, more
accurate identification and monitoring of potential displacement areas,
and timely transmission of relevant information to the competent
authorities to facilitate the implementation of appropriate measures to
prevent or contain forced displacement. Two specific measures could
be considered to this effect. First, a review of the texts laying down the
organisation, the missions and the functioning of the existing bodies
and mechanisms mentioned above, in order to better articulate their
fields of competence, and thus strengthen synergy, coordination and
complementarity between their various interventions. Next, the
finalisation of the operationalisation of the National Network of
Emergency Operations Centres,'*! which will make it possible to have a
functional national telecommunications network capable of ensuring
better coordination of disaster preparedness and response operations.
In addition to these measures, it is believed that the government of
Cameroon and humanitarian organisations should assist populations
in potential displacement areas to set up or strengthen their own local
early warning systems and reduce some of the risks associated with
flight, such as family separation and loss of essential documents. Such
an approach has been successfully followed in other contexts similar to
Cameroon. For example, in Irumu, Democratic Republic of Congo,
where armed group incursions, violence and looting were common in
2011, traditional early warning systems included banging pots or using
whistles when people became aware that bandits were near.''? Also, in
2011 in Cauca, Colombia, the ICRC helped communities exposed to
imminent displacement to preserve their belongings. Families were
given boxes in which to store their most valuable possessions, which
were then stored by a local NGO in a safe area.'’3 The development and
implementation of similar self-protection strategies in the
Cameroonian context would contribute to empowering people to
analyse and respond to threats and, as a result, reduce their exposure to
risks and build their resilience.

Secondly, IDPs should be more extensively involved in the process
of finding solutions for them. Taking into account the expectations and
aspirations of these populations is indeed a guarantee for the success of
measures envisaged in their favour, since they are best placed to know
and describe their needs. To achieve this, the remarkable approach of
Nigeria could be followed, by creating the functions of IDPs camp or
community chairpersons through which IDPs would actively
participate in decisions regarding the protection offered to them.!'4 In

110 Mangala (n 98) 1071.

111 Of the 10 centres that are supposed to form this system, only two are currently
operational, one in Yaoundé for the Centre region and the other in Douala, for the
Littoral region.

112 R Nunn ‘Effective community-based protection programming: lessons from the
Democratic Republic of Congo’ (2016) 56 FMR 41.

113  Cotroneo & Pawla (n 107) 38.



114  Fomekong/Implementation of the Kampala Convention in Cameroon

this regard, and considering specifically the situation of IDPs as a result
of the crisis in the NW/SW regions, it is notable that the Organic
framework for the implementation of the Plan for the Reconstruction
and Development of the North-West and South-West Re ions includes
representatives of youth and women’s associations.'*> However, it
would be appropriate to make this Organic framework more inclusive
by considering a modification of the Order establishing it so as to add
to its composition representatives of IDPs communities, who constitute
the critical mass of victims of this crisis. Alternatively, a mechanism
could be put in place, albeit informal, for consultation between the
regional coordinators of this Framework who are closer to the people.
The regional coordinators could then convey the expectations and
recommendations of the populations concerned to the Organic
framework central authorities.

Thirdly, it would be important to strengthen the dissemination of
information about measures put in place for IDPs in order to enable
them to have continuous access to information on these measures and
to make use of them. Television and radio stations should be more
widely used to this end. In particular, the production of reports,
documentaries or debates based specifically on these measures could
be envisaged. Similarly, the opportunities for visibility offered by the
new information and communication technologies should be more
widely exploited. To this end, the various programmes and other
mechanisms competent to deal with challenges that concern IDPs
should have a Facebook and Twitter account.

Fourthly, ongoing cooperation with humanitarian actors and
development partners should be strengthened. Increased cooperation
with these actors offers more opportunities for the state to benefit from
their experience and resources. It also helps to facilitate the
coordination of interventions and improve access for the provision of
humanitarian assistance to IDPs communities."'® One of the priority
areas where cooperation should be strengthened in this regard is that of
IDPs needs assessment. As noted above, the adequate coverage of IDPs
needs is largely dependent on their comprehensive and consistent
assessment. In this respect, it is suggested that negotiations should be
engaged with the IOM to explore the possibility of extending the
operationalisation of the above-mentioned DTM tool to other regions
where IDPs are located. In addition, calls for multi-, cross-, intra- and
inter-sectoral partnerships should be increased in order to raise the
resources needed to finance the various emergency plans developed to
improve the situation of IDPs. Humanitarian partners already present
in the field and who are fully aware of the inadequacy of available
resources in the face of the scale of the needs of populations in distress
should support Cameroon in this process in order to strengthen
advocacy aimed at drawing the attention of funding partners and other
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humanitarian actors to this situation. In a context of scarcity of
available resources, the permanent pooling of contributions and
energies is essential to meet the colossal challenge of protecting and
assisting all people affected by internal displacement in Cameroon.

5 CONCLUSION

This article has shown that much still needs to be done to ensure that
the objectives of the Kampala Convention are fully achieved in
Cameroon. Having established this, we argued that the dissemination
of human rights standards, the incorporation of the provisions of the
Kampala Convention into Cameroon’s national legislation, and the
strengthening of cooperation could go a long way to filling the gaps
identified. But beyond these measures, it is first and foremost
important to reinforce respect for the rules of IHRL and THL. It cannot
be said enough, if these rules were better respected, internal
displacement could to a large degree be prevented from happening in
the first place. Besides, the situation of internal displacement in
Cameroon cannot be durably resolved until the challenges of effective
humanitarian response and peacebuilding are adequately addressed, as
both issues are interrelated. Without continuous commitment to tackle
the root causes of situations of armed violence, there is a risk of
repeated patterns of internal displacement and humanitarian crisis,
and unless IDPs are effectively stabilised through adequate protection
and assistance, there can be little hope of achieving sustainable peace
in Cameroon.



The role of human dignity in the
jurisprudence of the African Commission
on Human and Peoples’ Rights

Tsega Andualem Gelaye*
https://orcid.org/0000-0002-1635-6349

ABSTRACT: Human dignity is a concept that is often mentioned in core

human rights treaties and national constitutions as the foundation of human
rights. At its core it demands respect for the life and integrity of the human
person, recognition of the equal worth of human beings and respect for their
autonomy or self-determination. Many national and supra-national courts
also use the concept to explicate the meaning and limitations of human
rights. The constitutional court of Germany, South Africa and the European
Court on Human Rights are notable in this regard. In recent years, the US
Supreme Court has also increasingly used the concept in resolving hard
cases and expanding the scope constitutional rights. Though, the role and
application of human dignity has received considerable scholarly attention,
it 1s mainly confined to the European constitutional orders and the US
constitutional system. With respect to regional human rights systems,
scholars have largely focused on examining the role of human dignity in the
jurisprudence of European Court of Human Rights and the Inter-American
Court. As such, little is known about what role human dignity is playing or
could play in the interpretation of rights in the African human rights system.
This is alarming considering the poor status of protection of human rights
and weak constitutional right jurisprudence in many countries of Africa.
Accordingly, this article seeks to ﬁﬁ the lacuna by examining the role of
human dignity in the African human rights system by exploring its place in
religious and cultural value systems of different African societies.

TITRE ET RESUME EN FRANCAIS:

Le role de la dignité humaine dans la jurisprudence de la Commission
africaine des droits de ’homme et des peuples

RESUME: La dignité humaine est un concept souvent mentionné dans les principaux

*

traités des droits de I'homme et les constitutions nationales comme étant le
fondement des droits de ’homme. Elle exige essentiellement le respect de la vie et de
I'intégrité de la personne humaine, la reconnaissance de I’égale valeur des étres
humains et le respect de 'autonomie ou de I'autodétermination des étres humains. De
nombreux tribunaux nationaux et supranationaux utilisent également ce concept
pour expliquer le sens et les restrictions des droits de 'homme. Les Cours
constitutionnelles d’Allemagne et d’Afrique du Sud et la Cour européenne des droits
de’homme sont remarquables a cet égard. Ces dernieres années, la Cour supréme des
Etats-Unis a également eu de plus en plus recours a ce concept pour résoudre des
affaires complexes et étendre la portée des droits constitutionnels. Bien que le réle et
l'application de la dignité humaine aient fait 'objet d’une attention considérable de la
part des chercheurs, ils sont principalement limités aux ordres constitutionnels
européens et au systéme constitutionnel américain. En ce qui concerne les systémes
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régionaux des droits de I’homme, les chercheurs se sont principalement concentrés
sur 'examen du role de la dignité humaine dans la jurisprudence de la Cour
européenne des droits de '’homme et de la Cour interaméricaine. En conséquence, on
n’en sait pas trop sur le role que la dignité humaine joue ou pourrait jouer dans
l'interprétation des droits dans le systeme africain des droits de 'homme. Cette
situation est préoccupante sil’on considére le faible niveau de protection des droits de
I’homme et la faible jurisprudence en matiére de droits constitutionnels dans de
nombreux pays africains. En conséquence, cet article cherche a combler cette lacune
en examinant le role de la dignité humaine dans le systéme africain des droits de
I’homme. Il explore sa place dans les systémes de valeurs religieux et culturels de
différentes sociétés africaines.

KEY WORDS: human dignity, equality, cultural value systems, human rights
system
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1 HUMAN DIGNITY AS AN AFRICAN
CULTURAL CONCEPT

The essence of human dignity is attribution of respect to a human
person and the recognition of their superior value in comparison to
other creatures.’ This idea is commonly believed to have originated
from the teachings of Christianity or the exposition of European
philosophers such as Immanuel Kant.? In contrast, the idea is
portrayed as unknown and alien to the African continent and its
inhabitants. This is partly due to the writings of philosophers such as
Hegel who seem to have a very condescending view of Africa and the
capacity of its people, which seems to have contributed a great deal to
the general misconception about the continent for generations to
come.3 Hegel describes Africa as ‘land of childhood” and underscores
the uncivilised status of the African people by noting that ‘the Negro
exhibits the natural man in his completely wild and untamed state’.* It
does not take much effort to infer from these statements his equation of
an African person with that of a child in his thinking and behaviour, not
having any manner or rules for conducting his relationship with others.
He also emphasises the ‘wildness’ and ‘savagery’ of the African people

1 M Mahlmann ‘Human dignity and autonomy on modern constitutional orders’ in
M Rosenfeld & A Saj6 (eds) The Oxford handbook of comparative constitutional
law (2012) 370-396.

2 MD Cohen ‘A concept of dignity’ (2011) 44 Israel Law Review 11-17.

3 B Camara ‘The falsity of Hegel’s theses on Africa’ (2005) 36 Journal of Black
Studies 82-96; M Mutua ‘Savages, victims and saviors: the metaphor of human
rights’ (2001) 42(1) Harvard International Law Journal 201- 202; OS Nwosu
‘Morality in African traditional society’ 26(2) New Political Science 205.

4 F Hegel The philosophy of history (2001) 109.
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which necessitates their domestication or taming by the higher beings
(the Europeans). If what Hegel is saying is taken at face value, it might
seem plausible to contend that human dignity has no roots in Africa (a
wholly foreign concept that Africans need to learn from others for its
goodness), because its very inhabitants are savages having neither the
capacity nor the time to contemplate about it. Yet, it is important to also
note that while European philosophers like Hegel were discussing
human dignity, European society and culture rarely practiced this in
their treatment of European foreigners, people of other races, women
children, criminal suspects, people with disabilities, and the poor.é
European society of the period was savage and wild and had no interest
in humane considerations.

Further, it was assumed that Africans are not capable of
entertaining any abstract thought and their state of mental
development does not allow them to think about how they should treat
each other and treat their fellow beings with respect.® Their ability to
entertain ideas of God and religion is accordingly limited. Beside the
account of European philosophers, Christian missionaries who sought
to spread Christianity to Africa also contributed their part for the
characterisation of African tradition and culture as barbaric devoid of
any notion of human dignity in it.” Hence, the dominant (pre) colonial
narrative about Africa and Africans in the past was that they are
‘brutes’, ‘cannibalistic’, ‘crude’, ‘primitive’, ‘dark’, ‘savages’, ‘pagan’,
‘ignorant’ with no contribution for human history or civilisation.

Here, it might help to examine why this line of thought/picture of
Africa and Africans was propagated. Discovering the reason for such
characterisation of Africa is not that sophisticated. It is chiefly to
provide a justification or an excuse for the colonisation of African by the
West and all the evils that happened the name of ‘civilizing’ or
‘humanizing’ Africans.® Hence, in order to subjugate Africans to control
by the Europeans, their portrayal as beasts and savages is crucial
because it gives the impression that the colonisers are doing Africans a
favour by controlling and guiding them because Africans lack the
intelligence to govern themselves. In contrast, if the African culture and
its people are considered to be civilised and their value system
acceptable, the colonisers would lack the ground for controlling them
other than for the sheer selfish desire of looting resources. Beside the

5 M Foucault Discipline and punish: the birth of the prison (1995) 3-31; VC Fox
‘Historical perspectives on violence against women’ (2002) 4(1) Journal of
International Women’s Studies 15-34; 1 Marini et al Psychosocial aspects of
disability insider perspectives and strategies for counselors (2018) 3-31;
T Cribelar ‘From sin to laziness: early modern views of the poor and poor relief
https://www.eiu.edu/historia/cribelar.pdf (accessed 11 September 2021).

6 N Emeghara ‘The dignity of the human person in African belief’ (1992-1993) 14

Theology Annual 126-137.

Emeghara (n 6) 137.

Emeghara (n 6) 137.

9 B Bowden Tn the name of civilization: war, conquest, and colonialism’ (2019) 23
Pléyade enero-junio 73-100; A Fatima °‘Othering of Africans in European
literature: a postcolonial analysis of Conrad’s ‘Heart of darkness’ (2015) 3(5)
European Journal of English Language and Literature Studies 40-45.
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issue of resources, painting the African traditional religion and belief
system as savage and ridiculous, also gives advantage to religions such
as Christianity and Islam to get followers in Africa. One of the most
effective strategies to make peo(Ple abandon a certain value system is to
depict it as evil and barbarous.'® This seems to be what the missionaries
did to traditional African religions and succeeded in making the people
believe what they say is true and win them over.

The next important issue worthy of examination is whether what
people like Hegel and the missionaries are saying about Africa and
Africans is plausible? More specifically, whether the claim that Africans
are alien to the ideals of human dignity is indeed true or it is something
that is based on sheer misconception and ignorance about African way
of life. Before analysing this subject, it is important to raise one
important concern with respect to how one should approach the
genealogy of dignity in different cultural traditions. A person may
follow different methodologies in an attempt to discover the presence
or absence of human dignity in a certain community. The most
common approach is to look for the word ‘human dignity’ in written
texts and laws of the community.'* If one follows this narrow approach
of finding human dignity, one may be easily led to the conclusion that
dignity is alien to the society simply because the word is absent from
written documents. This is particularly relevant for the study of African
history and value systems since most of the written pieces were
destroyed by the colonisers and the African people largely relied on oral
tradition.’® As such, a person genuinely interested in the discovery of
the notion of human dignity in Africa must be sensitive to this reality.

This in turn requires a more nuanced method of discovery which is
not merely confined to searching for the word ‘dignity’ in written form.
Instead, it requires inquiring into whether a given society has the ideal
of treating human beings as creatures of special worth/value and looks
for manifestations of such ideas in the right places.'3 These places
include oral traditions, songs, their way of life, conception of religion
and its practice, manners of treating individuals, as well as the duty and
privileges of individuals in the community among others. In general, a
holistic consideration of the community culture and value system must
be considered to arrive at a sound conclusion. The adoption of such
approach in the writer’s view, will affirm the idea that human dignity is
not an alien concept to Africa and its marks are found in different
cultures of African pre-colonial communities. Yet, it is also important
to bear in mind that African culture is not homogenous and like any
other society there are practices which are incompatible with the idea
of human dignity. In subsequent paragraphs of the article, an attempt

10  F Nkomazana & S Doreen ‘Missionary colonial mentality and the expansion of
christianity in Bechuanaland Protectorate’ 1800 to 1900’ (2016) 29 Journal for
the Study of Religion 29-55.

11 M Mahlmann ‘The good sense of dic%nity: Six antidotes to dignity fatigue in law
and ethics’ in C McCrudden (ed) Understanding human dignity (2014) 593-614.

12 K Wiredu ‘An oral philosophy of personhood: comments on philosophy and
orality’ (2009) 40 Research in African Literatures 8-10.

13 Mahlmann (n 11) 595.
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is made to demonstrate how some African societies recognise and
respect human dignity by examining the anthropological and
philosophical studies conducted on three indigenous African people,
namely, the Igbo, the Akan and the Bantu people.

1.1 The Igbo and human dignity

The Igbo people are one of Africa’s indigenous peoples in the present-
day Nigeria. According to a study by Emeghara, a closer look at their
conception of human creation, mode of worship and community life
provides ample evidence to the respect traditional African societies had
for human person which lies at the centre of the modern notion of
human dignity.'* To begin with their view of human origin, they believe
that every human being is the work of Chukwu (God). What makes
human beings more valuable than any other creature is the possession
of chi (soul) which they believe is an imprint of God’s nature. As such,
they believe that God is within every human person through his chi.’
This view of human beings and their worth is akin to the Christian
conception of imago dei that ascribes dignity to human beings because
they were made in God’s image. However, the Igbo also identified other
factors which may trigger respect for human beings beside their
creation by God. The understanding of human beings as spiritual
beings and recognition of their volition could be mentioned as an
example in this regard.'® To begin with spirituality, the Igbo believe
that human life continues in a spiritual form, and it is not extinguished
at death. Hence, the immortality of human soul/spirit may be
interpreted as a conception of a special value of human beings that
make them stand out from others. This may also explain the ascription
of an important status to the dead members of the community
commonly known as ancestors whose implicit presence is recognised
and respected. Further, the possession of free will and volition in
human heart/nature is also believed by the Igbo as distinguishing
marks of a human being. As such, the capacity in human heart to do
good and evil is recognised. This understanding of the Igbo resembles
the position of some European philosophers like Kant emphasising the
unique limited properties of human beings as a justification for
bestowing dignity on them.

A closer look at the manner of worship and way of life in Igbo
community also displays the respect they have for human life and
human person. According to Obasola, life ‘is a primary value and highly
esteemed among the Africans’.!” The community manifests its concern
for human life in the names it gives for children and in the manner, it
seeks to protect human life. For instance, names like ‘Ndubuisi (life is

14  Emeghara (n 6) 126-137.
15 Emeghara (n 6) 126-137.
16 Emeghara (n 6) 126-137.

17 KE Obasola ‘Ethical perspective of human life in relation to human rights in
African indigenous societies’ (2014) 8 International Review of Social Sciences
and Humanities 29-35.
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the primary value)’, and Nduka (life is the greatest thing) are common
in Igbo people.'® Several beliefs and rules of the Igbo community also
demonstrate the respect they have for human life from their
perspective. To illustrate, one can mention the absolute prohibition of
taking one’s own life. The community shows its disdain against such
practice by not burying and mourning for the person who committed
suicide.'® This shows the modern debates about assisted suicide and its
controversies are not new to the African mind and culture. Further, the
community respects the value of human life even at its earliest stage of
development. This could be seen from the way the Igbo handle the
death of pregnant women in the past. When such incident happens, the
Igbo conduct a surgery on the women to extract the fetus and arrange a
separate burial for both.2° This may be interpreted as a barbaric and
absurd practice with no logical justification. But from the other side, it
could also be interpreted to show how the Igho respect human person
in a fetus form by their attempt to value it through a separate burial.
Moreover, respect for human life and its value, is always present in Igbo
prayers.>!

The most visible manifestation of the Igbo respect for human
dignity is found in their communal life, manner of treating each other
and their value system.>* Like for many African communities,
communal way of life and the duty of the individual to further the
common good of the community is a cherished matter. More
specifically, the central prescription of Igbo community is the
requirement for every individual to show respect for other members b}sf
displaying hospitality, supporting the weak and displaying solidarity.>
At the core of these practices lies respect for a human person and
recognition of his unique worth. To show hospitality and friendly
treatment to another human being is nothing but affirmation of his
special value. It is also a complete opposite of hatred and unfriendly
treatment that denies the value of certain human beings. Thus, one
does not need to find a detailed philosophical account about dignity in
a written form to appreciate the existence of notion of human dignity in
a certain community. The way it treats its fellow beings gives enough
testimony to a person with an open eye to see if human dignity is there.
Likewise, support for the weak and the fortunate, underscore the belief
of the community of according equal concern and appreciation of the
value for human beings irrespective of their status or circumstances.
Hence, the Igbo had a notion of human dignity.

18 Obasola (n 17) 29-35.
19 Obasola (n 17) 29-35.
20  Obasola (n 17) 29-35.

21 OS Nwosu ‘Morality in African traditional society’ (2004) 26(2) New Political
Science 205-229.

22  Emeghara (n 6) 126-137.
23 Emeghara (n 6) 126-137.
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1.2 The Dinka and human dignity

The Dinka are African indigenous people living in the present day of
South Sudan, the eastern part of Africa. Like the Igbo, one can find the
traces of notion of human dignity in the Dinka culture and value
system. Francis Deng, an anthropologist and lawyer, has spent a
considerable time and energy in studying the Dinka way of life and its
relation to the modern conception of human rights that is primarily
grounded on the notion of human dignity. His study reveals one of the
misconceptions about societies in pre-colonial Africa. Commonly,
African communities are perceived as having no value system for
ordering their society and all one can find is endless chaos and war. The
falsity of this assumption could be seen if one examines the culture of
the Dinka.

According to Deng, the Dinka have a moral ideal/vision of a society
they want to create and maintain. These notions are embodied in the
Dinka concept called Cieng which embodies ‘values of dlgnlty, respect,
loyalty and care for human person among others’.?4 The Cieng is a
moral code of conduct that every member of the Dinka community
must adhere to and observe. As noted above, its ultimate aim is
ensuring respect for human a person through the prescription of
treatment that goes with it. As such, for the Dinka an ideal society is one
where the dignity of every member of the community is valued. The
Cieng also imposes a duty on each member of the community to care for
the wellbeing of others. These moral prescriptions preserve the essence
of human dignity as we understand it today. Hence, the ideals of human
dignity are not foreign to the Dinka and one could infer this from their
moral code of conduct and its prescription.

The strength of their commitment to the Cieng is demonstrated by
the consequences attached to the violation of the moral law. Like the
Igbo, the Dinka also beheve that the ancestors are the guardian of the
Dinka moral order.?> Thus, an individual who breached the Cieng will
be punished by them. Beside their central moral code of conduct, the
Cieng, other traditions and practices of the Dinka also affirm the
recognition of human dignity and human worth. For instance, in
making a decision or taking a certain course of action that affects the
community, the Dinka %we priority for persuasion over the use of force
or violence or coercion.2® This practice could be interpreted to indicate
the value the Dinka give for the opinion of every person and the
degrading nature of getting something done by forcing or compelling
someone against his free will. Such an interpretation approximates the
modern understanding of human dignity that demands the treatment
of every person as an end not as a means.

24  F Deng The Dinka of the Sudan: case studies in cultural anthropology (1972)
14-24; F Deng et al Human rights: southern voices in W Twininng (eds) (2009) 4-
15.

25  Deng (n 24) 4-15.

26  F Deng Identity, diversity and constitutionalism in Africa (2008) 77-100.
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Further, one can also infer the war ethics of the Dinka and see their
attempt to ensure respect for a human being irrespective of the fact that
he is an enemy. According to the Dinka culture, a wounded enemy
fighter must be treated and taken care of by the women.?” Such gesture
towards the enemy could be inferred as having its source in respect for
humanity or the human person. Another interesting practice in Dinka
tradition is the dheeg.2® Although exact translation of the practice to
English is a challenge, it basically refers to social dignity of a person in
the Dinka community. According to Deng, individuals could attain the
respect of the community in three ways.2® The first is the acquisition of
dignity by birth or marriage. As such, a person will assume an elevated
status in the community if he is born out of a class esteemed by the
community or joins such family by means of marriage. But this is not
the only way of acquiring societal respect in the Dinka. An individual
also earns his respect in the community, if he owns cattle which is the
most revered thing for the Dinkas or conforms to the moral
prescription of the Cieng. Thus, a poor person is treated with respect in
the community if he is an adherent to the requirements of the Cieng and
displays a friendly and respectful behaviour towards other members of
the community. Finally, social dignity could also be ascribed in a person
by virtue of his physical appearance or beauty. Beauty and the body of
the human person are treasured in the belief of the Dinka.

1.3 The Bantu conception of human dignity: ubuntu

One of the most widely known indigenous African value systems (in
relative terms) that is often associated with the notion of human dignity
is the ubuntu tradition of African people of Bantu descent. These people
mainly live in Southern and Eastern parts of Africa and ubuntu is
central to their societal organisation and day to day life. It is difficult to
capture the whole essence of ubuntu with one single definition. But at
its core lies the idea ‘Umuntu Ngumuntu Ngabantu’, which can be
translated as “a person is a person because of or through others”.3° The
centrality of society in the definition of personhood is evident from this
statement. As such, an African world view of individual and their link to
the community is different from that of the West. In western
philosophical discourse, the status of the individual and their humanity
is found internally and located within the person themselves (inheres
within).3' Hence, the role of the community in the acquisition of
personhood or humanity is not often emphasised. As such, interaction
with the community seems not to add anything to the human quality of

27 Deng (n 26) 77-100.

28  Deng (n 26) 77-100.

29 Deng (n 26) 77-100.

30 D Cornell & N Muvangua Ubuntu and the law: African ideals and post-Apartheid
Jjurisprudence (2012) 5.

31 IA Menkiti ‘Person and community in African traditional thought’ in RA. Wright
(ed) African philosophy: an introduction (1984) 171-181; JE Lassiter ‘African
culture and personality: bad social science, effective social activism, or a call to
reinvent ethnology?’ (2000) 3(3) African Studies Quarterly 1-15.
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the individual nor diminish it. Hence, personhood or humanity is
rather internal than external.

The view of humanity and personhood in ubuntu thought is the
complete opposite of this thinking. As such, a person acquires
personhood or humanity only through their relation with their peers
and the community.32 A corollary of this belief is that what makes the
person a human is not his mental or bodily attributes or features.
Rather, it is their friendly and cooperative interaction with others that
leads to their transformation to state of a human being. Some authors
contend that for an African, personhood is something which a person
may not succeed in achieving.33 This means unless a person receives
the assistance of others they will not be able to develop to a full human
being by their own effort and will. Further, depending on the degree of
interaction and good relation with others a person may become more or
less of a person.3* As such, when they show respect and concern for
others and strive for their wellbeing, a person is regarded as having an
ubuntu. In contrast, they will be considered as lacking ubuntu when
they attempt to promote their wellbeing at the expense or in disregard
of the interest of others.

As the previous paragraphs demonstrate, interdependence is a
supreme good in the philosophy of ubuntu. Hence, an individual is
expected to flourish as a person by receiving the support of others and
has the duty to do the same for others to flourish or develop.35 Thus, the
person relies on others for their development and others can rely on
them to achieve their destiny or wellbeing. Beside the emphasis on
interdependence and community centred personhood, ubuntu sets
certain standards and guidelines on how individuals should treat each
other or relate. The core prescription in this regard is treating every
person with respect, concern and friendliness.3° It is only such kind of
treatment that conforms to the ubuntu philosophy and leads to
personal and communal development. Unfriendly treatment of others
arﬁd lack of concern for their wellbeing is contrary to the value of
ubuntu.

The other point which requires further analysis is the similarity of
ubuntu with the understanding of human dignity in western
philosophical thought. Some writers warn us of the danger of conflating
human dignity and ubuntu, for the reason that such approach deprives
us the opportunity to benefit and appreciate the unique features and
addition of ubuntu.3” One difference that is often noted in the ubuntu

32 T Metz ‘African conceptions of human dignity: vitality and community as the
ground of human rights’ (2012) 13 Human Rights Review19-37; T Metz ‘Human
dignity, capital punishment, and an African moral theory: toward a new
philosophy of human rights’ (2010) 9 Journal of Human Rights 81-99.

33  Metz (n 32) 81-99.

34  Metz (n 32) 81-99.

35 Metz (n 32) 81-99.

36  Metz (n 32) 81-99.

37 D Cornell ‘A call for a nuanced constitutional jurisprudence: South Africa,
Ubuntu, dignity, and reconciliation’ in D Cornell & N Muvangua Ubuntu and the
law African ideals and post-Apartheid jurisprudence (2012) 324-333.
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scholarship is the focus of Kantian understanding of dignity on the
autonomy of the individual contrary to the relationship centered view
of humanity in ubuntu.3® As such, itis argued that what is central about
the human person in Kant’s philosophy is the autonomy or the ability
of the individual to make free choice. This does not seem to be the
emphasis in ubuntu which seems to value friendly relationship between
individuals more than individual capacity for choice.39 However, since
Kant talks about freedom under moral law, the complete differentiation
of his thought with that of ubuntu should not be over emphasised.

These findings also demonstrate that non-western cultural
traditions are not always incompatible with the basic conception of
human dignity and human rights as it is often perceived. Rather the
essence of these values is also present in the cultural traditions of
various African communities.#® Thus, no particular culture has a
monopoly or ownership over human dignity. Respect for human dignity
at a basic level is rather a value shared by all societies and there is a wide
range of cross-cultural consensus on it. This also means that radical
universalistic understanding of human dignity is problematic because
it completely dismisses the relevance of cultural values in validating
and shaping conceptions of human dignity.* Such position is
incompatible with the reality and it may not also support the cause of
human rights. The better approach is to use cultural values to further
promote and legitimise respect for human dignity instead of rejecting
them in their entirety. However, radical cultural relativist approaches,
which make culture the sole determinant of any value and reject the
existence of any universal value at any level, are also problematic.4*
They may also serve to justify gross violations of human dignity by
invoking their compatibility with the conception of human dignity
accepted in a particular cultural tradition. The challenge here is to
strike a delicate balance between the universal and local understanding
of human dignity, without one completely eliminating the other. As
long as the culture of a certain community upholds basic respect for
human dignity shared at universal level, it may be legitimate to allow it
to add its own conceptions or variation of human dignity. This would
further enrich human dignity and entrench respect for it at a deeper
level instead of undermining it. To illustrate, in many African societies
communal interaction and harmony is an important value. Such way of
thinking must not be necessarily identical to the western approach that
gives central place for individual autonomy. Further, such variation in
itself it is not a violation or danger for respect for human dignity, as long

38 T Metz ‘Dignity in the Ubuntu tradition’ in Marcus Diiwell and others (eds) The
Cambridge handbook of human dignity: interdisciplinary perspectives 310-317.

39  Metz (n 38) 310-317.

40  F Deng ‘A cultural approach to human rights among the Dinka’ in AA An-Na’im &
Fg/[ ])8eng (eds) Human rights in Africa: cross cultural perspectives (1990)
261-289.

41 J Donnelly ‘Cultural relativism and universal human rights’ (1984) 6(4) Human
Rights Quarterly 400-419; J Donnelly Universal human rights in theory and
practice (2013) 108-110.

42  Donnelly (n 41) 108-110.
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as the respect for communal life does not destroy or eliminate the
autonomy of the individual.

2 THE ROLE OF HUMAN DIGNITY IN THE
JURISPRUDENCE OF THE AFRICAN
COMMISSION ON HUMAN AND PEOPLES’
RIGHTS

The African Charter on Human and Peoples’ Rights (African Charter)
gives explicit recognition to human dignity. Reference to dignity is
made three times, in the Preamble and in a specific article of the
Charter.43 To begin with the Preamble, the notion is invoked in relation
to the then Organisation of African Union (OAU) Charter which states
that ‘freedom, equality, justice and dignity are essential objectives for
the achievement of the legitimate aspirations of the African peoples’.44
The African Charter reiterates the importance of these objectives
through direct quotation from the constituting document of the OAU.
Beside this, the Preamble also mentions dignity by linking it to the issue
of colonialism. Africa was a victim of colonial ambition of the European
powers. At the time of the adoption of the African Charter, some African
states were still struggling to regain their independence. Cognisant of
the gross indignity that colonisation has inflicted on African people and
the severity of the problem, the Charter underscores the need to
support people fighting for their dignity and work towards the
elimination of all manifestations of indignity be it discrimination or
Apartheid. A similar statement is also reiterated in the Constitutive Act
of the African Union. The act celebrates the ‘heroic’ fight of the African
people for their ‘dignity’ and independence; underscores the need for
preserving these ideals in the African continent.45

Here one may ask what significance is of an express incorporation
of dignity in the preamble of the African Charter. The scholarship on
treaty interpretation underscores the importance of statements
incorporated in preambles. Accordingly, one of the core functions of
preambles is to specify the purpose that specific provision of the treaty
seeks to achieve.#° As'such, they serve as guidance in the interpretation
of treaties by judicial bodies. This helps to minimise the misapplication
of specific provisions of the treaty. If preambles have such a role, the
presence of human dignity in the African Charter is a positive
development, since the adjudicatory bodies will have the mandate to
use the concept in the discovery, explication, application and limitation
of rights in it. Hence, it could be argued that human dignity is a value
that shapes the interpretation of human rights in the African Charter.

43  African Charter on Human and Peoples’ Rights (1986) Preamble & art 5.
44  African Charter (n 43) art 5.
45  Constitutive Act of the African Union (2000) Preamble.

46 MH Hulme ‘Preambles in treaty interpretation’ (2016) 164 University of
Pennsylvania Law Review 1300
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Beside the preamble, article 5 of the African Charter is dedicated to
the right to dignity and combating several manifestations of its
violations. The article provides that ‘Every individual shall have the
right to the respect of the dignity inherent in a human being and to the
recognition of his legal status. All forms of exploitation and degradation
of man particularly slavery, slave trade, torture, cruel, inhuman or
degrading punishment and treatment shall be prohibited’.4”7 It
recognises an enforceable right to dignity in the African Charter. In this
sense, it is different from the reference to dignity in the preamble which
is more of a value that informs all the rights incorporated under the
Charter. Further, the article unequivocally perceives dignity as
something that is embedded within every human person. Such
understanding of human dignity resonates with the provisions of
several human rights instruments such as the Universal Declaration of
Human Rights. Moreover, the provision has also attempted to
exemplify circumstances where the right to human dignity may be
violated. These include among others denial of legal status to a
human person, slavery, torture and inhuman treatment.4® The list here
is only illustrative and there is a room to include more acts within this
article through interpretation, as long as the inherent dignity of human
beings is seriously undermined by the practice in question.

Thus, arguably human dignity is recognised in the African Charter
as an interpretative value and enforceable right. A closer look at the
preamble and article 5 of the Charter supports such conclusion. If this
is the case, it means adjudicatory bodies of the African Charter as well
as the domestic courts of states which have ratified the African Charter,
have the duty to elaborate and apply human dignity in the
interpretation of human rights incorporated within the charter. The
following paragraphs of the article examine the dignity jurisprudence of
the African Commission and the overall place of dignity in the African
human rights system. Before doing that, it may be important to say a
few things about the institutional framework. The African Commission
on Human and Peoples’ Rights (African Commission) is the main body
in the African human rights system that is entrusted with the mandate
of human rights promotion and protection in the continent.49 Yet, its
decisions are usually not enforced and its power of enforcement seems
to be confined to reporting to the assembly of head of states.

That being said about the institutional structure, let us examine the
human dignity jurisprudence of the African Commission so far.
Accordingly, only the respect for integrity and equal worth aspects of
human dignity are recognised in the decisions of the Commission. The
number of human dignity inspired decisions are also few. Two of them
deal with physical and emotional integrity. Three other cases focus on
the equal worth aspect dealing with non-discrimination. To begin with
the physical and emotional integrity aspect, the first important case is
Spilg and Mack & Ditshwanelo (on behalf of Lehlohonolo Bernard

47  African Charter (n 43) art 5.
48  African Charter (n 43) art 5.
49  African Charter (n 43) art 30.
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Kobedi) v Botswana.5° The case concerns the execution of the death
sentence in Botswana on a person convicted of killing a police officer.
In this application, the violation of article 5 of the African Charter was
alleged on a number of grounds. The first involves the health condition
of the applicant as he was suffering from a heart condition. Here, the
argument was that the failure of courts to consider the health condition
of the applicant and the order of execution by hanging is a cruel and
inhuman treatment.5! The second ground is on the failure of the court
to notify the family of the applicant of the day of the execution. This in
the view of the advocate deprived the applicant a dignified farewell.52

The decision of the Commission on this case is interesting and
problematic from the perspective of human dignity. First, the
Commission decided that the claim that execution by hanging causes
severe suffering on the accused is speculative and insufficiently
proved.53 What makes the case interesting is that the Commission did
not ask whether the very act of the death penalty is compatible with the
intrinsic worth of a human person. That aside, the Commission even
failed to find a violation on the cruelty of the manner of execution.
Given the health condition of the accused, it would have been difficult
to allow death by hanging if the Commission followed a strictly
digniterian approach of interpretation. Surprisingly, the commission
found violation of article 5 for the second ground which is the failure of
the Botswanan court to provide information about the date of
execution. This in the Commission’s view violates the human dignity of
the applicant. In the view of the writer, this is a very weak conception of
human dignity. The only plausible explanation for the conclusion the
Commission arrived at could be the fact that the applicant was executed
before it rendered the decision.

Arelated case of inhumane treatment where the issue of dignity was
decisive is Institute for Human Rights and Development in Africa (on
behalf of Esmaila Connateh & 13 others) v Angola.>* The case concerns
the deportation of Gambian miners legally working in Angola
subsequent to the adoption of a policy of expelling foreigners. In the
course of this process, the applicants alleged the commission of
arbitrary detention and maltreatment on the basis of their origin. They
were also kept as prisoners in a house that is filled with animal waste
since animals used to live in it before the prisoners moved into it.%> In
addition, the prison was not big enough to accommodate all prisoners.
Thus, they had to sleep, eat and take bath in the same place. They did
not also receive a sufficient amount of food, water and medical aid. For
instance, only two buckets of water were provided for 500 prisoners per
day.5® Based on all these facts, the prisoners alleged the violation of a

50  Spilg, Mack & Ditshwanelo (on behalf of Lehlohonolo Bernard Kobedi) v
Botswana Communication 277/03.

51 Splig v Botswana (n 50).

52  Splig v Botswana (n 50).

53  Splig v Botswana (n 50).

54  Institute for Human Rights and Development in Africa (on behalf of Esmaila
Connateh & 13 others) v Angola, Communication 292/04.

55  IHRD v Angola (n 54).
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number of rights recognised under the African Charter including the
right to dignity. The Commission, without much reasoning ruled in
their favour by noting that the treatment they have received is clearly a
violation of article 5 of the African Charter since such a treatment
cannot be called anything but degrading and inhuman.>” In arriving at
this conclusion, the Commission also referred to the dignity
jurisprudence of the UN Human Rights Committee.

Another decision of the African Commission is Purohit and Moore
v Gambia.5® The case concerns mentally ill patients detained in
Gambian hospitals. The communication particularly challenges
provisions of the Lunatic Detention Act of Gambia (LDA).5 One of the
most problematic aspects of the law is its failure to specifically define
who a ‘lunatic’ is and on what criteria their status is determined. This is
problematic considering the fact that a person declared lunatic is
susceptible to indefinite detention in a medical detention centre and
the process of determination lacks clarity or review.°© The applicants in
this case alleged the violation of their right to dignity recognised under
article 5 of the African Charter.

The Commission began its decision on the issue by noting that
‘human dignity is an inherent basic right to which all human beings,
regardless of their mental capabilities or disabilities as the case may be,
are entitled to without discrimination’.% In addition, the Commission
expressly mentioned the duty to ‘respect’ and ‘protect’ the right to
dignity as an obligation enshrined under the African Charter. It further
ruled that ‘under the LDA, persons with mental illness have been
branded as ‘lunatics’ and ‘idiots’, terms, which without any doubt
dehumanise and deny them any form of dignity in contravention of
article 5 of the African Charter’.%2 Through this decision, the
Commission affirmed the need to respect the intrinsic worth or value of
every human person irrespective of his mental or physical disability,
which is a step in the right direction. In other words, the Commission’s
decision in this case shows that a human person will not lose his respect
or dignity, by virtue of his disability. Rather he is valued or respected as
any other member of human family.

On the equal worth aspect of human dignity, the first important
case is that of the Nubian Community in Kenya v Kenya.%3 It concerns
person of Nubian decent living in Kenya. The Nubian community used
to live in Sudan originally but the British colonisers forced some
members of the community to join the British army and reside in
Kenya. During the colonial time, the Nubians did not have any legal

56  IHRD v Angola (n 54).

57  IHRD v Angola (n 54).

58  IHRD v Angola (n 54).

59  Purohit & Moore v Gambia, ACHPR communication no 241/2001.
60  Purohit v Gambia (n 59).

61  Purohit v Gambia (n 59).

62  Purohit v Gambia (n 59).

63 The Nubian Community in Kenya v The Republic of Kenya ACHPR
communication 317/06.
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status. They were neither British nor Kenyan citizens. When Kenya got
its independence the issue of the Nubian community was not resolved.
Later, the Kenyan government came up with a stringent procedure for
issuing identity documents such as National IDs and passports to
individuals of Nubian decent residing in Kenya.®4 These procedures
include the payment of an application fee, the need to bring the ID card
of their grandparents (which they cannot produce) and delayed
processing of their application which is not applicable to other
applicants. As such, the denial of legal status and the difficulty of
acquiring identity documents made the life of the Nubians in Kenya
very cumbersome and prevented their full participation in the life of the
Kenyan community.®>

In its decision the Commission noted that ‘the respect of the dignity
inherent in the human person informs the content of all the personal
rights protected in the Charter’.°® This is very important as it shows
African Charter’s conception of dignity as a permeating value across all
rights and not just a single enforceable right. It further reasoned that
the Kenyan law that regulates the acquisition of identity documents for
Nubians is blatantly discriminatory and arbitrary. The Commission
further remarked that there is ‘a clear indication that Kenyan Nubians
are unfairly discriminated against in the acquisition of identity
documents solely on account of their ethnic and religious affiliations,
which assalls their dignity as human beings who are inherently equal in
dignity’.6” It further invoked article 2 of the Charter dealing with
equality and unfair discrimination by underlining that ‘differential
treatment on the basis of ethnic and religious affiliations is specifically
prohibited ... they have historically been misused to oppress and
marginalise peoples with these attributes, thereby demeaning the
humanity and dignity inherent in them’.”® Here, the Commission made
an interesting connection between dignity and equality, using the
former to inform the latter. In other words, it used dignity as a guide to
determine whether discrimination or differential treatment is fair,
w%lich resembles the approach of the Constitutional Court of South
Africa

A similar issue was entertained by the African Commlssmn in the
case Open Society Justice Initiative v Coéte d’Ivoire.”® The case
concerns a challenge to the ‘ivorite’ policy of the Ivorian government
which was introduced on the eve of the 2000 presidential election. Its
main aim was to grant Ivorian nationality to persons born from an
Ivorian mother and father. This policy was particularly designed to
exclude the then Presidential candidate Mr Outaraa a member of the
Douala ethnic group of a Burkinabe descent.”® Pursuant to this policy,

64  Nubian v Kenya (n 63).

65  Nubian v Kenya (n 63).

66  Nubian v Kenya (n 63).

67  Nubian v Kenya (n 63).

68  Nubian v Kenya (n 63).

69  Open Society Justice Initiative v Céte d’Tvoire, ACHPR Communication 318/06.
70  Open Society v Cote d’Ivoire (n 69).
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the Ivorian Supreme Court prohibited Mr Outara from competing in
the election and the incumbent president Gbagbo won the election.
Subsequent to this incident, the government intensified the harsh
treatment against the Doulas living in the northern part of Ivory Coast,
which are predominantly Muslim. Members of the Douala ethnic group
faced numerous difficulties in the course of acquiring Ivorian
nationality and they were asked to pay a fine for getting citizenshi_g
which is not a requirement for other people residing in Ivory Coast.
The consequence of denial of legal status and citizenship for the Doulas
was too burdensome, which caused the problem of statelessness and
their effective exclusion from assuming rights and obligations. In other
words, the denial of a legal status entailed the denial of their very
existence and a heavy burden on their day to day life.”? In their
communication, the applicants alleged the violation of article 5 of the
African Charter which guarantees the right to human dignity and right
to a legal status.

In its decision the African Commission ruled in favour of the
applicants and found a violation of article 5. Its reasoning also reflected
the importance of human dignity in the African Charter beside this
specific issue. In this regard, the commission noted that ‘Dignity is ...
the soul of the African human rights system and which it shares with
both the other systems and all civilised human societies. Dignity is con-
substantial, intrinsic and inherent to the human person. In other
words, when the individual loses his dignity, it is his human nature
itself which is called into question, to the extent that it is likely to
interrogate the validity of continuing to belong to human society ...
when dignity is lost, everything is lost. In short, when dignity is
violated, it is not worth the while to guarantee most of the other
rights’.75”

This is so far the strongest statement of the African Commission on
human dignity. It endorsed the centrality of human dignity to the
corpus of the African Charter and reaffirmed the fact that human
dignity is not alien to African societies rather it is something which they
share with ‘all civilised human societies’ though it did not provide
details by making reference to African cultural and religious value
systems. It also underscored the intrinsic character of human dignity
and its direct relation to human nature. As such, when the dignity of a
person is threatened their human nature is also challenged. More
importantly, it emphasised the importance of securing human dignity
if welc are genuinely committed to further the protection of human rights
in Africa.

Having made these statements as a premise, the Commission
underlined the strong bond between human dignity and legal status. In
doing so it referred to the jurisprudence of the European Court of
Human Rights and the Inter-American Court.”# The Commission noted

71 Open Society v Céte d’Tvoire (n 69).
72 Open Society v Céte d’Ivoire (n 69).
73 Open Society v Céte d’Ivoire (n 69).
74 Open Society v Céte d’Ivoire (n 69).
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that, respect for human dignity presupposes the recognition of the legal

status of the person which enables him/her to assume rights and duties

in the society. If this status is denied, the individual will not be able to

live with dignity. As such,
the Commission considers that failure to grant nationality as a legal recognition is
an injurious infringement of human dignity. Such an infringement seriously affects
the legal security of the individual, particularly due to the undermining of a set of
consubstantial rights and privileges to the enjoyment of fundamental legal and
socio-economic privil%ges. Ultimately, it is the very existence of the victim which is
vitally compromised.”

With this reasoning, the Commission found a violation of article 5 of the

African Charter.

The cases discussed above show that though human dignity is a core
value and right in the African Charter, the commission’s jurisprudence
so far mainly focused on the integrity and equal worth aspects of human
dignity. Even for these aspects, the Commission has not done anything
tangible to abolish the death penalty or combat discrimination against
sexual minorities on the basis of their sexual orientation through a
dignity centred interpretation of the Charter. Hence, the Commission
needs to do more in concretising and entrenching human dignity
centred interpretation of rights in Africa by starting from within. In this
regard, much is expected from the African Commission and the African
Court on Human and Peoples’ Rights to examine African culture and
traditions, in the process of concretising the concept. This is important
because human rights do not function in cultural vacuum.”® They will
not become universal simply because we want them to be. The task
needs a greater level of commitment to trace the roots of the concept in
African local tradition.

In addition, the African Commission can gain insights about the
meaning and application of human dignity from national and
international courts. The Commission has an express legal mandate to
‘draw ins;)iration’ from international law in the interpretation of the
Charter.”” It is also empowered to utilise as subsidiary sources ‘other
general or special international conventions, laying down rules
expressly recognised by member states of the Organisation of African
Unity, African practices consistent with international norms on human
and people’s rights, customs generally accepted as law, general
principles of law recognised by African states as well as legal precedents
and doctrine’.”® The Commission has invoked these provisions when it
made reference to the dignity jurisprudence of the Constitutional Court
of South Africa and the European Court on Human Rights in the few
dignity cases it has determined so far. This mandate of the Commission
also enables various conceptions of human dignity to travel from one
jurisdiction to the other. This is because the African Charter has a
supreme status in many African constitutional orders and the
interpretation of rights in the domestic system needs to conform to it.

75 Open Society v Céte d’Tvoire (n 69).

76  F Deng et al Human rights southern voices in W Twininng (ed) (2009) 4-15.
77  African Charter (n 43) art 60.

78  African Charter (n 43) art 61.
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Thus, the Commission could be a venue where legal concepts like
human dignity are concretised and made ready to transfer to another
jurisdiction. In other words, it could serve as a market place for the
exchange of constitutional ideas such as human dignity. Yet, the
performance of the African Commission so far is not satisfactory. Even
if the Commission refers to international and national court in
rendering it decisions, it neither critically engages with them nor
justifies its choice of jurisdictions. This needs to be improved if the
Commission is to serve as a good platform for the migration of human
dignity centered interpretation of rights within Africa in the future.

3 CONCLUSION

One of the core conclusions of this article is that human dignity is a
concept that occupies a central place in religious, philosophical and
cultural worldviews of various African societies. More importantly, the
anthropological and religious study conducted on some indigenous
African communities such as the Dinka, Zulu and the Igbo
demonstrates that the idea of respect for human dignity is not alien to
Africa. It is rather expressed and manifested in different forms. Yet, the
notion is not sufficiently concretised and used by many courts in Africa
to interpret and apply human rights. Thus, cultural values of African
communities could serve as input to further enrich and entrench the
idea of human dignity. The other point worth noting is that despite the
explicit presence of human dignity in the African Charter as a value and
a right, the human dignity jurisprudence of the Commission is
underdeveloped. This could be inferred from the few human dignity
inspired decisions of the commission and their richness. In the future,
the Commission needs to develop and strengthen its human dignity
jurisprudence by engaging in dialogue with advanced national systems
within the region such as South Africa and serve as a site for the
development and migration of human dignity centred interpretations
of rights to other African systems. This may contribute its part in
potentially transforming the rights protection system in the continent.
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ABSTRACT: Today, in any society where crime is possible, communication

surveillance is a necessary evil. This is because technologies now offer faster
means of preventing crime while they are also capable of undermining the
right to privacy. However, protecting privacy should not be mutually
exclusive of ensuring public safety. This article argues that while
communication surveillance may be permissible under narrow and limited
circumstances, the laws made to regulate it in Nigeria, South Africa and
Uganda do not comply with international human rights standards. In
demonstrating this, this article analyses the major laws in these countries
alongside the various international human rights principles that must be
complied with in framing a rights-respecting law on communication
surveillance. The major contribution of this article is that communication
surveillance laws can be designed in compliance with international human
rights standards in the countries under focus. These include Nigeria, South
Africa and Uganda carrying out specific legal reforms targeted at
problematic laws on communication surveillance in order to bring them in
line with international human rights standards. This can also be supported
by developing a more robust set of comprehensive guidelines through the
African Commission and Human and Peoples’ Rights and ensuring that
Nigeria, South Africa and Uganda embark on critical and strategic training
for stakeholders involved in the enforcement and implementation of
communication surveillance laws in these countries.
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Définir une approche des droits de ’homme a la législation sur la
surveillance des communications a travers le systéme africain des droits de
Phomme au Nigeria, en Afrique du Sud et en Ouganda

RESUME: Aujourd’hui, dans toute société ou la criminalité est possible, la surveillance
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des communications est un mal nécessaire. Alors que les technologies offrent
désormais des moyens de prévention des crimes plus rapides, elles demeurent tout
autant capables de porter atteinte au droit a la vie privée. Cependant, la protection de
la vie privée ne devrait pas étre incompatible avec la sécurité publique. Cet article
soutient que si la surveillance des communications peut étre autorisée dans des
circonstances étroites et limitées, les lois adoptées pour la réglementer au Nigeria, en
Afrique du Sud et en Ouganda ne sont pas conformes aux normes internationales en
matiere de droits de ’homme. Pour le démontrer, cet article analyse les principales
lois de ces pays ainsi que les différents principes internationaux des droits de '’homme
qui doivent étre respectés dans l’élaboration d'une loi sur la surveillance des
communications respectueuse des droits. La principale contribution de cet article est
que les lois sur la surveillance des communications peuvent étre congues en
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conformité avec les normes internationales des droits de ’homme dans les pays sous
examen. Il s’agit notamment pour le Nigeria, ’Afrique du Sud et 'Ouganda de mener
des réformes juridiques spécifiques visant les lois problématiques sur la surveillance
des communications afin de les rendre conformes aux normes internationales en
matiere de droits de ’homme. Cela peut également étre soutenu par le développement
d’un ensemble plus robuste de lignes directrices complétes par la Commission
africaine des droits de 'homme et des peuples et en s’assurant que le Nigeria, 'Afrique
du Sud et 'Ouganda s’engagent dans une formation critique et stratégique des parties
prenantes impliquées dans I'application et la mise en ceuvre des lois sur la surveillance
des communications dans ces pays.

KEY WORDS: communication surveillance, lawful interception, privacy,
human rights approach, legal reforms, Nigeria, South Africa, Uganda
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INTRODUCTION

At no time has the phrase ‘information is power’ become more
resounding than the turn of the last century. Access to technologies has
since increased in many parts of Africa while also bringing with them
renewed hopes of political, social and economic liberation.! However,
as the promises of these technologies becomes bolder, especially in
Africa, their threats to human rights have also increased due to human
rights violations by state and non-state actors.? In addition to these
threats, global needs, both in technological developments and
maintaining peace and security, have also challenged the meaning of
human rights protection especially in the digital age.3 While in the past,

M Manacorda & A Tesei ‘Liberation technology: mobile phones and political
mobilization in Africa’ (2020) 80 Econometrica 564; C Dendere ‘Tweeting to
democracy: a new anti-authoritarian liberation struggle in Zimbabwe’ (2019) 38
Cadernos de Estudos Africanos 179-187; D Mwambari ‘Can online platforms be
e-Pana-Africana Liberation Zones for pan-African and decolonization debates?’
(2021) 5 CODESRIA Online Bulletin.

H Dube, MA Simiyu & T Ilori ‘Civil society in the digital age in Africa identifying
threats and mounting pushbacks’ (2020) Centre for Human Rights, University of
Pretoria https://media.africaportal.org/documents/Civil_society_in_the_digital
_age_in_Africa_2020.pdf (accessed 23 April 2021).

E Marmo ‘Human rights in the digital age: challenging issues in the UN agenda’
Global Policy Forum 6 April 2020 https://www.globalpolicywatch.org/wp-
content/uploads/2020/04/20200406-UN-Monitor-14-Human-Rights-Digital-
Technologies.pdf (accessed 5 May 2021).
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states have been known more for their roles in deploying
communication surveillance,* today, they are joined by an entire
economy of innovative 1deas emboldened by non-state actors that
thrive on predicting human interaction as a source of revenue.> The
kind of communication surveillance we know originally as state-
designed ‘backends’ now include blatant manipulation of human online
behaviour and snooping on private communication by online
platforms. As a result, digital technologies have not only brought new
challenges, the idea of socio-political power which drives today’s
democratic developments is now concentrated in fewer private
behemoths.® Most actors justify communication surveillance on the
basis of the need to ensure public safety, prevention of crime,
protecting the rights of others, and ensuring national security, while
they downplay the negatlve impacts these justifications have on human
rights like privacy.”

In most African countries, despite state parties’ obligations under
international human rights system especially on the use of
communication surveillance, there is no comprehensive set of rules on
the subject both at the regional and domestic level. While a number of
global and regional human rights instruments provide direction on the
major principles state parties must consider in the deployment of
communication surveillance, currently, most state parties do not have
a comprehensive, primary and human rights-compliant laws on
communication surveillance.8 For the state parties who have such laws,
while they may appear comprehensive and made by the national
parliaments, they are not compliant with respect to internationally set
principles on communication surveillance.®

In framing a human rights basis for communication surveillance
within the African context, this article considers the major principles
under the African human rights system. It analyses how these
principles are complied with by three state parties: Nigeria, South
Africa and Uganda. It then considers the gaps in the major laws that
regulate communication surveillance in these countries and gives

4 T Weller ‘The information state: a historical perspective on surveillance’ in K Ball,
KD6Haggerty, & D Lyon (eds) Routledge handbook on surveillance studies (2012)
57-63.

5 S Zuboff ‘Surveillance capitalism and the challenge of collective action’ (2019)
28 New Labor Forum 10-29.

6 As above.

7 J Wirth, C Maier & S Laumer ‘Justification of mass surveillance: a quantitative

study’ (2019) 14th International Conference on ertschaﬁsmformatlk February
24-27, 2019, Siegen, Germany 1346-1348; JB Rule “Needs” for surveillance and
the movement to protect privacy’ in K Ball, KD Haggerty & D Lyon (eds)
Routledge handbook on surveillance studies (2012) 54-71.

8 Collaboration on international ICT policy in East and Southern Africa (CIPESA)
‘Mapping and analysis of privacy laws and policies in Africa: summary report’
(2021) https://cipesa.org/?wpfb_dl=454 (accessed 5 September 2021).

9 Under the analysis under section 6, South Africa’s surveillance law seems to fare
better compared to other laws in Nigeria and Uganda given the recent ‘cure’ by the
South African Constitutional Court’s recent judgment in the Amabhungane case.
However, despite this judgment, the law does not provide for other aspects
needed for human rights protection. See section 6 below.
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recommendations on how these countries can bring their
communication surveillance laws in line with international human
rights standards. It is important to note that this article is neither a
conclusive position on communication surveillance and human rights
in Africa nor a presentation of exhaustive solutions to the challenges
being faced in ensuring human rights-complaint laws with respect to
communication surveillance. Rather, it is an exercise in fortitude and
strategy for necessary reforms in the area of communication
surveillance in Africa — to have major stakeholders rethink the growing
need to protect the right to privacy, specifically, and human rights, in
general, in the face of intrusive and invasive digital technologies.

In considering these issues, this article analyses academic
literature, international human rights treaties and mechanisms and
various laws especially on how they intersect with the deployment of
communication surveillance. Particularly, it draws on the recently
revised Declaration of Principles on Freedom of Expression and Access
to Information in Africa (revised Declaration) on how state parties
should design policies on communication surveillance.'® It also
considers various reports and studies by international organisations,
newspapers and other reliable sources.

In terms of structure, this article is divided into seven sections. The
first section provides a background for the article while the second
section provides a brief overview of communication surveillance
especially within the African context and what it means when
considered alongside other terms like surveillance, lawful and unlawful
interception of communication. The third section examines current
international human rights law on communication surveillance after
which it focuses its analyses on the African context. The fourth section
highlights the relationship between the revised Declaration and an
elaborate set of 13 principles for framing a human rights approach to
communication surveillance.

The fifth section analyses communication surveillance, especially
through various lawful interception laws in Nigeria, South African and
Uganda to draw out the need for a more comprehensive, primary and
human rights-compliant policies on communication surveillance
practices. The sixth section makes recommendations on ways forward
and how state parties can frame and ensure their compliance with
internationally-set standards on communication surveillance in the
region. The final section concludes that while laws that regulate
communications surveillance in Nigeria, South Africa and Uganda may
be non-compliant with internationally set standards, there are ways to
bring them into line with these standards to achieve the twin-objective
of using communication surveillance and protecting the right to
privacy.

10  African Commission ‘Declaration of Principles on Freedom of Expression and
Access to Information in Africa’ (2019) https://www.achpr.org/public/Docu
ment/file/English/Declaration%200f%20Principles%200n%20Freedom%200f%
20Expression_ENG_2019.pdf (accessed 23 July 2021).
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2 PLACING COMMUNICATION
SURVEILLANCE IN CONTEXT

Communication surveillance is broader in scope than lawful
interception of communication just as surveillance is broader in scope
than communication surveillance.'* However, these aspects of
surveillance all form an arc that bends towards the right to privacy. In
general, communication surveillance includes lawful or unlawful access
to electronic communication.’® Lawful access to electronic
communication largely refers to the legal and legitimate basis for
monitoring and gaining access to private communications. In other
words, it would qualify as lawful interception of communication if
gaining access to such private communication has a high possibility of
forestalling an irreparable harm to life and property. Some of the
reasons for communication surveillance include the need to ensure
public safety, prevention of crime, protecting the rights of others and
even mutual assistance between countries with respect to fighting
crime.

Due to the nature of communication surveillance, especially in its
use by §overnments, it often requires a level of secrecy. As noted by
Smith:!

Most varieties of surveillance operation are governed by stringent secrecy
directives, companies seemingly as keen to extract and capture informational flows
as they are to prevent and prohibit everyday work practices from being directly
inspected and made transparent.
Such secrecy includes instances where the government must carry out
investigation with respect to reasonable suspicion of crime and
notifying either the subject(s) of investigation or the general public of
such surveillance might jeopardise the investigation. However, this
need seems to have obscured the need for accountability and
transparency which as a result leads to violations of privacy rights
specifically and human rights in general.'4

A report by the UN Special Rapporteur on the promotion and
protection of the right to freedom of opinion and expression defines
‘communications surveillance’ as ‘the monitoring, interception,
collection, preservation and retention of information that has been
communicated, relayed or generated over communications network’.*>
The report also noted that issues such as national security and criminal

11 Media Policy and Democracy Project ‘The surveillance state: communications
surveillance and privacy in South Africa’ (2016) https://www.mediaanddemo
cracy.com/uploads/1/6/5/7/16577624/sa_surveillancestate-web.pdf  (accessed
23 July 2021); LA Abdulrauf ‘The challenges for the rule of law posed by the
increasing use of electronic surveillance in sub-Saharan Africa’ (2018) 18 African
Human Rights Law Journal 368.

12 HW Gebreegziabher ‘The right to privacy in the age of surveillance to counter
terrorism in Ethiopia’ (2018) 18 African Human Rights Law Journal 401.

13 GJ Smith ‘Surveillance work(ers)’ in K Ball, KD Haggerty & D Lyon (eds)
Routledge handbook on surveillance studies (2012) 109.

14  AD Moore ‘Privacy, security, and government surveillance: wikileaks and the new
accountability’ (2011) 25 Public Affairs Quarterly 15.
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activity may justify the exceptional use of communications surveillance
technologies and what this suggests is that lawful interception of
communication as a major component of communication surveillance
could be an accepted basis for limiting the right to privacy.'® Due to the
nature of communication surveillance, states are enjoined to ensure
that such limitation is based on the principles of international human
rights law.

3 INTERNATIONAL HUMAN RIGHTS LAW
AND COMMUNICATION SURVEILLANCE IN
AFRICA

The international human rights system as organised at the level of the
United Nations (UN) and various other regional human rights systems
have provided guidance on how states who have the primary
responsibilities of protecting human rights can develop rights-
respecting policies on communication surveillance.”” On the
relationship between the right to privacy under the International
Covenant on Civil and Political Rights (ICCPR) and communication
surveillance, Diggelmann and Cleis argue that the primary aspects of
the right focus on freedom from society and privacy as dignity,
the drafting history of the right to privacy does not allow for the conclusion that one
of the two competing ideas can claim the status of the primary idea. Rather, it
seems to support the view that the very concept of privacy is inextricably linked to
more than one idea.
In understanding communication surveillance as being inextricably
linked to the right to privacy, in its the General Comments 16 on article
17 of the ICCPR by the Human Rights Committee, ‘surveillance,
whether electronic or otherwise, interceptions of telephonic,
telegraphic and other forms of communication, wire-tapping and
recording of conversations should be prohibited.™® In the commentary
that provides an in-depth analysis of the ICCPR, privacy, under
international human rights law ‘covers all forms of communication
over distance, i.e., by telephone, telegram, telex, e-mail, and other
mechanical or electronic means of communication.’?°

15  Report of the Special Rapporteur on the promotion and protection of the right to
freedom of opinion and expression, United Nations Human Rights Council
(17 April 2013), UN Doc A/HRC/23/40 (2013).

16  Report of the Special Rapporteur on the right to privacy, United Nations Human
Rights Council (6 September 2017) UN Doc A/HRC/23/40 (2017); United
Nations Human Rights Council (n 15) 3.

17 Privacy International ‘Guide to international law and surveillance 2.0’ (2019)
https://privacyinternational.org/sites/default/files/2019-04/Guide%20t0%20
International%20Law%20and%20Surveillance%202.0.pdf 3-5 (accessed 23 July
2021).

18 O Diggelmann & MN Cleis ‘How the right to privacy became a human right’ (2014)
14 Human Rights Law Review 458.

19  The Right to Respect of Privacy, Family, Home and Correspondence, and
Protection of Honour and Reputation, UN Human Rights Committee, CCPR
General Comment 16: Article 17 (Right to Privacy).
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With respect to the ICCPR, article 17 provides for the right to
privacy as follows:
(1) No one shall be subjected to arbitrary or unlawful interference with his

privacy, family, home or correspondence, nor to unlawful attacks on his
honour and reputation.

(2) Ever}f(one has the right to the protection of the law against such interference or
attacks.

In addition to this, article 4(2) of the ICCPR makes provisions for rights
that may be derogated from in case of public emergency which may also
include the right to privacy. It has also been noted that in limiting the
right to privacy, the limitative tests like legality, legitimacy,
proportionality and necessity provided for other rights like the right to
liberty of movement and freedom to choose residence; freedom of
thought, conscience and religion; peaceful assembly; and freedom of
association would apply.?! The four jointly applicable requirements for
limitation of privacy rights with respect to communication surveillance
are that such need must not be:

(a) arbitrary and must be provided for by law;

(b) for any purpose but for one which is necessary in a democratic society;

(¢) for any purpose except for those of ‘national security or public safety, public

order, the protection of public health or morals or the protection of the rights
and freedoms of others’; and,

(d) [dis]proportionate to the threat or risk being managed.

This means that for a legislative framework on communication
surveillance to be rights-respecting, it must be provided for by law, be
necessary, legitimate and proportionate to the harm sought to be
managed.

The African Charter on Human and Peoples’ Rights does not
provide explicitly for the right to privacy as a substantive right.2?
However, its framing of the right and its necessity given the challenges
posed by the digital age and communication has demonstrated the need
to read the right and its various aspects into both the promotional and
protective mandates of the implementing institutions within the
African human rights system. For example, the right is provided for by
various thematic human rights instruments like article 10 of the African
Charter on Ri%hts and Welfare of the Child,?3 article 77 of the African
Youth Charter*4 and Chapter 2 of the African Union Convention on
Cybersecurity and Personal Data.?>

In addition to these, the African Commission on Human and
Peoples’ Rights revised the Declaration of Principles of Freedom of

20 M Nowak UN Covenant on Civil and Political Rights: CCPR commentary (2005)
401.

21 United Nations Human Rights Council (n 15) para 28.

22  African Charter on Human and Peoples’ Rights (1981) https://www.achpr.org/
legalinstruments/detail?id=49 (accessed 24 June 2021).

23  African Charter on Rights and Welfare of the Child (1990) https://www.
achpr.org/public/Document/file/English/achpr_instr_charterchild_eng.pdf
(accessed 22 June 2021).

24  African Youth Charter (2006) https://au.int/sites/default/files/treaties/7789-
treaty-0033_-_african_youth_charter_e.pdf (accessed 22 June 2021).
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Expression and Access to Information in Africa (revised Declaration).26
The revised Declaration is a ‘soft law’ instrument which is developed to
guide states on major topical issues including developing laws and
policies with respect to the right to freedom of expression, access to
information and the right to privacy in Africa.?” Additionally, the body
of international human rights instruments expatiated on in the report
by Privacy International above®® can be received into the African
human rights system by virtue of provisions of article 60 of the African
Charter that allows the African Commission to read international
human rights instruments into its jurisprudence and activities.

While a number of human rights like freedom of expression,
association and assembly are interconnected with the use of
communication surveillance, the right to privacy seem the most
proximate. This is because ‘being watched’ whether in real-time or
indirectly through retained data impact on the right of an individual or
a group of people to be without unwarranted interference. In this
regard, Principles 40-42 of the Revised Declaration has provisions on
how states must protect not only the right to privacy but also its other
aspects in the digital age like communication surveillance and
protection of personal information. Principle 41 of the revised
Declaration provides for the responsibilities of states with respect to
communication surveillance and protection of privacy rights:

(1) States shall not engage in or condone acts of indiscriminate and untargeted

collection, storage, analysis or sharing of a person’s communications.

(2) States shall only engage in targeted communication surveillance that is
authorised by law, that conforms with international human rights law and
standards, and that is premised on specific and reasonable suspicion that a
serious crime has been or is being carried out or for any other legitimate aim.

(3) States shall ensure that any law authorising targeted communication
surveillance provides adequate safeguards for the right to privacy, including:

(a) the prior authorisation of an independent and impartial judicial authority;
(b) due process safeguards;
(c) specific limitation on the time, manner, place and scope of the surveillance;
(d) notification of the decision authorising surveillance within a reasonable time
of the conclusion of such surveillance;
(e) proactive transparency on the nature and scope of its use; and
(f) effective monitoring and regular review by an independent oversight
mechanism.
In the analyses carried out by the Electronic Frontier Foundation (EFF)
and article 19, both civil society organisations focused on the impacts of
communication surveillance on human rights.? It was noted that ‘all
information relating to a person’s private communication should be
considered to be ‘protected information,” and should accordingly be

25  African Union Convention on Cybersecurity and Personal Data (2014) https://au.
int/sites/default/files/treaties/29560-treaty-0048_-_african_union_convention
_on_cyber_security_and_personal_data_protection_e.pdf (accessed 22 June
2021).

26  African Commission (n 10).
27 African Commission (n 10) Preamble.
28 Privacy International (n 17).
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given the strongest legal protection. The analyses, which were based on
international human rights law with respect to communication
surveillance, identified at least 13 major principles that must be
considered in designing human rights policies on communication
surveillance.

These 13 principles for a human rights approach to communication
surveillance are directly sourced from the four jointly applicable
requirements for limitation of rights under the