EDITORIAL

The editors of the African Disability Rights Yearbook (ADRY) are pleased to announce
the publication of the second volume of the ADRY amidst what promises to be
steadily growing visibility of disability rights in the African region. During the
course of 2014, Angola, Burundi, the Republic of Congo, Cote d'Ivoire, and
Guinea Bissau became the latest members of the African Union to ratify the
Convention of the Rights of Persons with Disabilities (CRPD). The CRPD now
enjoys at least a 70 per cent level of ratification among African States. Clearly, the
winds of disability rights are blowing across the continent.

The 2014 issue of the ADRY addresses disability rights within the foundational
structure laid down by the inaugural issue. The structure comprises a tripartite
division between: articles; country reports; and shorter commentaries on recent
regional and sub-regional developments. To this end, Section A of the 2014 volume
features six chapters that speak to the intersection between disability rights and a
range of crucial socio-economic sectors that, even when they focus on specific
countries, nonetheless, are emblematic of unmet rights across the African region as
a whole. The first two chapters focus on the imperatives of the duty of the State to
provide inclusive education for learners with disabilities. In the first chapter,
Obonye Jonas begins by discussing the principles underpinning the human right to
inclusive education so as to elicit its normative essence, not least because inclusive
education can be understood in divergent ways. Ultimately, the author puts
Botswana'’s laws, policies and programmes under the spotlight. Jonas concludes
that Botswana’s school system has a long way to go before it can adequately
respect, protect and fulfil the human right to inclusive education in the manner
contemplated by article 24 of the CRPD. This is because Botswana exhibits several
gaps, including the absence of enabling legal measurers to protect the right to
inclusive education, and inconsistencies between policies purporting to subscribe
to inclusive education and a school system which in practice remains inaccessible
to learners with disabilities in a variety of ways.

William Aseka and Arlene Kanter follow with a joint chapter which also hones
in on inclusive education but in the context Kenya. The authors critically appraise
the Basic Education Act of Kenya of 2013 using article 24 of the CRPD as their
main normative yardstick. The Basic Education Act is a measure that came at the
back of the Constitution of Kenya of 2010. The Constitution contains provisions
that guarantee persons with disabilities a right to have access to educational
institutions and facilities that are integrated into society (article 54(b)). It also
guarantees every child a right to free and compulsory basic education (article
53(b)). The authors argue that, on the one hand, the Basic Education Act is a
progressive development. The Act establishes, for the first time in Kenya’s history,
a legal right to education for a// children. On the other hand, the Basic Education
Act has significant shortcomings. In the authors’ view, in a number of areas it falls
short of meeting standards of inclusive education which are laid down by article 24
of the CRPD. Aseka and Kanter submit that, in the main, the Act’s shortcomings
lie in perpetuating a discriminatory ‘separate but equal’ school system through
retaining ‘special schools’, and failing to establish a system which ensures the
provision of reasonable accommodations.

In the third chapter, Sue Philpott examines the intersection between early
childhood development, the implicit normative standards that are laid down by the
CRPD in this area, and South African legislative, policy and other measurers for
supporting early childhood development. The author’s point of departure is that
provision of early childhood development has important implications for the
development of all children and more so for children with disabilities. Early
childhood development provides opportunities for early interventions as well as
lays the foundation for social inclusion and participation. Drawing from normative
standards laid down by the CRPD, Philpott evaluates how South Africa is faring
in the provision of early childhood development by examining the responsiveness
of legislative and policy measurers in the specific areas of social services and social
protection, health and nutrition, and education. The author argues that when
measured against the CRPD, South Africa’s efforts fall short in many spheres. The



country’s efforts are ‘too little’ in respect of social services, social protection and
health, and ‘too late’ in respect of early learning and inclusive education. In the
area of inclusive education, Philpott’s arguments and observations incidentally
reinforce those of Jonas, Aseka and Kanter in terms of underscoring shared
shortcomings among African jurisdictions.

One of the areas in which disability-related discrimination remains not only
historically embedded but also largely inscribed in many laws across the world is
the exclusion from the right to vote of persons legally deemed to lack the requisite
mental decision-making capacity. This area comes under scrutiny in the fourth
chapter by Heléne Combrinck. Against the backdrop of the paradigm-changing
standards ushered in by the CRPD, Combrinck’s chapter is partly an exploration
and appraisal of the historical misrecognition of persons with psychosocial
disabilities in respect of the right to vote. The chapter is also an explication of the
normative standards that are prescribed by the CRPD in order to protect the right
to participate equally in voting by people with psychosocial disabilities. The author
examines the implications of the CRPD’s standards in terms of requiring
transformative legal and other reforms at the domestic level in order to recognise
the legal capacity of an erstwhile excluded social group. Whilst the author’s
jurisdictional focus is, ultimately, South Africa, nonetheless, the discussion has
much wider application. This is an area where most jurisdictions in different parts
of the world still sit with laws that unjustifiably continue to disenfranchise persons
with psychosocial disabilities among other social groups whose mental health has
historically been officially stigmatised to the point of being made the object of
naked discrimination. Combrinck underscores that the CRPD normatively
requires the recognition of legal capacity of all persons with psychosocial
disabilities. Therefore, in order to comply with the CRPD and overcome the status
subordination of persons with psychosocial disabilities, it is not up to States to
cherry-pick some persons with psychosocial disabilities for legal recognition when
instituting reforms as this would be tantamount to incomplete and, indeed,
discriminatory reform.

The fifth chapter by Ashwanee Budoo and Rajendra Gunputh continues with
the theme of exploring the implications of the CRPD standards for African
domestic legal regimes which sanctify the status subordination of persons that are
deemed to lack requisite decision-making capacity but focusing on reproductive
self-determination. Equally significant, the chapter extends the exploration to
include the implications of provisions of the domestic constitution that are
applicable to reproductive health decision-making. Budoo and Gunputh appraise
section 5(4)(a) of the South African Choice on Termination of Pregnancy Act of
1996 against the standards prescribed by the CRPD as well as fundamental rights
guaranteed by the South African Constitution of 1996. Section 5(4)(a) of the South
African Act permits the decision to terminate the pregnancy of a woman who is
‘severely mentally disabled’ to be made by a proxy in the form of a natural
guardian, spouse, legal guardian or curator personae. The authors argue that, at a
philosophical level, one of the shortcomings with section 5(4)(a) is that it implicitly
adopts a ‘medical model’ of disability in its conceptualization and regulation of
‘mental disability’ in contradistinction to a ‘social model’. Consequently, through
an implicit discourse of disability as lack, it fails to recognise the human dignity and
equality of women with mental disabilities. Budoo and Gunputh conclude that
section 5(4)(a) of the Choice on Termination of Pregnancy Act fails both human
rights and constitutional muster. It patently violates provisions of the CRPD, not
least the rights to: equal recognition before the law (article 12); reproductive choice
(article 23); and free and informed consent (article 25). In equal measure, the
authors conclude that section 5(4)(a) also violates several provisions of the South
African Constitution, not least provisions that guarantee the rights to: equality
(section 9); human dignity (section 10); and reproductive choice (section 12(2)(a)).
The authors call for remedial legislative reform.

The last chapter by Shimelis Tsegaye Tesemma breaks from the focus on a
specific jurisdiction as the preceding chapters do. The author develops a narrative
that considers the laws of several African countries within a context of unmasking
the moral assumptions that underpin the intersection between disability and
economic perspectives or models of disability, and their intended as well as
unintended consequences on the dignity and equality of persons with disabilities.
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Foremost, the author seeks to highlight that laws which are ostensibly intended to
provide support to persons with disabilities can concomitantly undermine any such
support if persons with disabilities are substantively treated as a burden on a
specific sector or on society as a whole. The thrust of Tesemma’s argument is that
economic discourses that portray disabled people as economically dependent, as is
implicit in many social security or social welfare laws of African States and beyond,
for example, are instances of a contradictory discourse which perpetuates the
charity model of disability at the same time as purporting to meet individual need.
The author argues that this ambivalent discourse should be replaced by laws that
embrace a discourse of ‘independent living’ so that when a disabled person comes
into contact with the social welfare system, he/she is treated as a rights-holder and
not as someone seeking alms.

In Section B of the ADRY, a new set of countries are reported on — eight in all —
thus adding to the stock of countries that were reported on in the 2013 volume. The
country reports in this volume are on: Botswana by Thuto Hlalele,
Romola Adeola, Adebayo Akeowo, Daba Bacha Muleta and Lucius Batty Njiti;
Egypt by Lila Meadows, Nadia Adib Mamieh and Janet Lord; Kenya by Elizabeth
Kamundia; Malawi by Enoch MacDonnell Chilemba; Mauritius by Ashwanee
Budoo and Roopanand Amar Mahadew; Uganda by Louis Oyaro; Zambia by
Natasha Banda and Likando Kalaluka; and Zimbabwe by Esau Mandipa and Gift
Manyatera.

Section C reports and comments on African regional and sub-regional
developments. Heléne Combrinck and Lawrence Mute report on developments
relating to the work of the African Commission on Human and Peoples’ Rights;
Lorenzo Wakefield on developments relating to the African Committee of Experts
on the Rights and Welfare of the Child; and Lucyline Nkatha Murungi on the East
Africa Community.

We sincerely hope that readers will find the 2014 volume of the A YDR — our very
second issue — a useful resource and an addition to archives on disability rights in
the African region. The volume seeks to build upon the inaugural issue of 2013 in
terms of reinforcing the main objective of providing a forum for developing a
critical disability rights discourse in the African region as well as reporting on
recent developments in the disability rights field. In similar vein, it is our hope that
this volume contributes towards the ADRY becoming a critical bibliographical
source for African regional and country-specific discourses on disability as a
human rights issue.
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