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Summary
The right to live independently and to be included in the community is especially
important for persons with psychosocial disabilities as they often find themselves
isolated from the community. This paper will delve into what the right to live
independently in the community means for persons with psychosocial disabilities.
Specifically, it will discuss the link between the right to work and employment, and
the right to live independently and in the community. In fact, it will make the
argument that if the Kenyan legal framework does not adequately protect the right
of persons with psychosocial disabilities to work and employment, then it has failed
to protect the right of persons with disability to live independently and to be included
in the community. In order to make a determination, this paper will engage in a
critical analysis of the Kenyan legal framework on the right to work.

1

Introduction

The history of persons with disability across the world has been one of
segregation, isolation and exclusion from full participation in society.1
They have been locked in institutions or in their homes, banned by laws or
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culture from going out, and routinely denied full citizenship.2 Basically,
persons with disability are denied from taking part in community life.3
The effects of institutionalisation and exclusion have been devastating,
not just on persons with disability, but also to their families and
communities.4 Persons with disability have not only become increasingly
invisible to society,5 but social exclusion perpetuates dependency and thus
interference with individual freedoms.6 This has resulted in persons with
disability being denied their personal and individual choice and control
across all areas of their lives. In fact, many have been presumed to be
unable to live independently in their self-chosen communities.7
Worth noting, is that psychosocial disabilities are regarded as one of
the most stigmatised of all disabilities,8 and thus the segregation and
isolation they experience is magnified.9 This paper will use the term
psychosocial disabilities to refer to both common and severe mental
illness.10 In fact, persons with psychosocial disabilities are amongst the
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most disadvantaged within the disability movement.11 They experience
severe social challenges and continue to be subjected to human rights
violations worldwide.12 Their rights to participate and contribute
meaningfully in political, legal, social, clinical and personal decisions
which impact their own lives have been violated.13
The experiences of discrimination, mistreatment, intolerance and
exclusion of persons with psychosocial disability are disturbing.14 This has
been facilitated by prejudicial and misguided beliefs that persons with
psychosocial disability, unlike say physical disabilities, lack the capacity to
make rational and informed decisions.15 Further, because people with
psychosocial disabilities do not have access to the basic mental healthcare,
support and social services that they may require, they eventually become
isolated from the community.16 Accordingly, this isolation and
segregation is not just experienced within the community, but even outside
and touches every area of the lives of person with psychosocial disabilities,
from their right to education, to the right to equal recognition before the
law, and even the right to work and employment, just to name a few. For
example, persons with psychosocial disabilities experience high rates of
unemployment.17 Persons with psychosocial disabilities continue to
experience challenges not just in accessing, but also in maintaining
employment.18 This is particularly alarming because of the high
prevalence of psychosocial disabilities worldwide.19 Yet, the right to work
and employment not only reduces poverty, but enables people to become
independent, self-sustaining, and to be able to participate equally in
society.20 This is the reason that article 19 is so important.21 In fact, it was
the resistance to this type of harm caused by isolation and segregation
which led to the development of the right of all persons with disabilities to
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live in the community, with choices equal to others in article 19 of the
Convention on the Rights of Persons with Disabilities (CRPD).22
Currently, there is no accurate data and information on the prevalence
of psychosocial disabilities in Kenya.23 What is available is the 2019
Kenyan Census which adopted the Washington Group short set of
questions on disability in order to collect data on the prevalence of
disability in Kenya.24 Nonetheless, one limitation of the short set of
questions is that they fail to capture psychosocial disabilities as a disability
category. As a result, it is difficult to tell the specific numbers of persons
with psychosocial disabilities in Kenya from the data collected. The WHO
provides some incite, it provides that mental, neurological and substance
use disorders are common and affect more than 25 per cent of all people at
some point during their lifetime.25 Furthermore, few studies currently exist
that explore the employment of persons with psychosocial disabilities in
Kenya.26 It is for this reason that this paper will analyse the legal
framework in Kenya that protects the right to work and employment27 and
investigate its link to the right to living independently and being included
in the community. It will firstly discuss the state of persons with
psychosocial disabilities in Kenya. Then, it will delve into the meaning of
independent living and what constitutes living in the community as
provided by the CRPD, and further, look at how it applies to persons with
psychosocial disabilities. Additionally, it will investigate how the right to
live independently and, in the community, article 19 of the CRPD, and the
right to work and employment, article 27 of the CRPD, are connected.
Lastly, it will engage in a critical review of Kenyan legislation that
regulates the right to work and employment for persons with psychosocial
disabilities and identify whether it is in compliance with article 27. This
will be done in order to identify whether the Kenyan legal framework is in
compliance with article 19. Specifically, the argument the paper makes is
that in failing to adequately protect the right to work and employment for
persons with psychosocial disabilities, Kenya has failed to enable persons
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with psychosocial disabilities to live independently and to be included in
the community as provided in article 19.

2

Persons with psychosocial disability and
employment in Kenya

Persons with psychosocial disabilities are only often institutionalised
against their will,28 but they face the greatest threat of institutionalisation
in Kenya29
It is important to note that there are different types of institutions, they
vary in size, name and setup the world over.30 The defining elements of
institutionalisation include:
[O]bligatory sharing of assistance with others and no or limited influence over
by whom one has to accept assistance, isolation and segregation from
independent life within the community, lack of control over day-to-day
decisions, lack of choice over whom to live with, rigidity of routine
irrespective of personal will and preferences, identical activities in the same
place for a group of persons under a certain authority, a paternalistic
approach in service provision, supervision of living arrangements and usually
also a disproportion in the number of persons with disabilities living in the
same environment ….31

Institutionalisation is basically a place where people who have been
labelled as persons with disabilities are isolated and segregated from life in
the community.32 Notably, the institutionalisation and exclusion of
persons with disabilities has been shown to cause immense harm to
individuals, families and communities.33 For example, apart from
preventing persons with psychosocial disabilities from full participation in
society, institutionalisation also increases the risk of exploitation, violence,
neglect and abuse.34 In Kenya, Mathare Hospital, the biggest psychiatric
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hospital, and where persons with psychosocial disabilities are sometimes
institutionalised, has often been accused of neglect and abuse.35
Additionally, apart from institutionalisation, the rights of persons with
psychosocial disability can also be infringed within the community, and
specifically by family members.36 In Kenya this occurs where persons with
psychosocial disabilities are isolated by their family members within the
family home.37 This is often perpetuated by the prevalence of prejudice
and stigma, lack of knowledge or understanding of psychosocial
disabilities, and further, the state’s failure to provide individualised support
services.38 As a result, the majority of persons with psychosocial
disabilities, although they may not be institutionalised, continue to live
isolated lives within their communities.
As a consequence, the isolation and segregation experienced by
persons with psychosocial disabilities within the community is reflected in
the rate of employment of persons with psychosocial disabilities.
According to an International Labour Organisation report, disabled
people in Kenya live in poverty, have limited opportunities for accessing
everything from education, to employment opportunities.39 Nonetheless,
few studies currently exist that explore the employment of persons with
psychosocial disabilities in Kenya.40 What is available does not provide an
accurate picture. A report by the Kenyan National Human Rights
Commission states that only 3 per cent of persons with disabilities were
employed by the government instead of the stipulated 5 per cent.41
Another report by the UN Committee on the Rights of Persons with
Disabilities, provides that the employment rate amongst persons with
disabilities is about 1 per cent.42 Both reports highlight the fact that
employment of persons with disability is particularly low in Kenya.
Further, that within the general low rate of employment of persons with
disability, the rate of employment for persons of psychosocial disabilities
35
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is often lower not just in Kenya, but globally.43 This is because employers
often prefer employing persons with physical disabilities over persons with
psychosocial disabilities when it comes to meeting employment equity
targets.44 In fact a recent study done in Kenya found that mental illness
was the highest self-reported barrier to employment opportunities.45
Furthermore, persons with psychosocial disabilities do not only
struggle to access employment, but to maintain said employment.46 This
is driven by misconceptions about the capacity of persons with
psychosocial disabilities to make rational and informed decisions,47 which
has further led to misguided assumptions about the abilities and
performance of persons with psychosocial disabilities in work or
employment.48 So much so, that ‘studies suggest a two-way relationship
between psychosocial disabilities and poverty and show how they
reinforce each other’.49 Yet, employment for persons with psychosocial
disabilities not only plays a critical role in promoting recovery,50 but
promotes social acceptance and integration into the community, and gives
individuals a sense of purpose, self-esteem, and self-worth.51 In addition,
work also reduces poverty and dependence, enabling people to become
independent and self-sustaining, and as a result to have more choices and
control over their lives, and to live independently.52 Indeed, the Kenyan
Labour Court in the case of Patrick Njuguna Kariuki v Del Monte (K)
Limited,53 held that every moment of time that an employee works
inherently generates satisfaction and the employee’s self-esteem which is a
necessary component to the employee’s human dignity beyond mere pay
for the employee’s work.
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Article 19 of the CRPD

The CRPD was adopted in 200654 and came into force on 3 May 2008.55
It was the first UN convention of this millennium56 and Kenya ratified the
CRPD on 19 May 2008.57 By virtue of article 2(6) of the Constitution,58
the CRPD forms part of the laws of Kenya.59 The Constitution states that:
‘Any treaty or convention ratified by Kenya shall form part of the law of
Kenya under this Constitution’.60 Undoubtedly, the Convention
represents a paradigm shift in the way disability is viewed as it adopts the
social model of disability.61 It highlights the role of attitudinal, societal and
environmental barriers in hindering disabled persons’ full and effective
participation in society on an equal basis with others.62 Prior to the CRPD
the existing UN human rights treaties proved to be insufficient in
challenging national laws that excluded the rights of persons with
disabilities.63 Nevertheless, the purpose of the CRPD was not to create
new rights, but to bring clarity on how the existing human rights law
relates specifically to persons with disabilities.64
Furthermore, prior to the CRPD, no other human rights instrument
contained explicit rights for persons with disability to live independently
and in the community as equal citizens.65 The CRPD is the first legally
binding human rights treaty to recognise the right of persons with disability
to live independently and be included in the community as equal citizens
in article 19.66 However, it is not a new right.67 Indeed, the right stems
54
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Office of the High Commissioner for Human Rights ‘Ratification status for Kenya’
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90&Lang=en (accessed 28 March 2020).
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Mental Disability Advocacy Centre ‘The right to legal capacity in Kenya’ (March 2014)
mdac.info/sites/mdac.info/files/mdac_kenya_legal_capacity_2apr2014.pdf (accessed
20 March 2019) 15.
Art 2(6) of the Constitution.
Kamundia (n 2 above) 50; Mladenova (n 2 above) 8.
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C O'Mahony ‘Legal capacity and detention: Implications of the UN Disability
Convention for the inspection standards of human rights monitoring bodies’ (2012) 16
The International Journal of Human Rights 883 at 885.
O’Mahony (n 63); and T Degener ‘Disability in a human rights context’ (2016) 5 Laws
35.
Mladenova (n 2) 7 and 8; I Bulić & C Parker (eds) ‘Focus on Article 19 of the UN
Convention on the Rights of Persons with Disabilities’ The European Coalition for
Community Living (2009) http://community-living.info/wp-content/uploads/2014/
02/ECCL-Focus-Report-2009-final-WEB.pdf (accessed 10 March 2020) 3.
Mladenova (n 2) 7; I Bulić & C Parker (n 65) 3.
The European Network on Independent Living (ENIL) ‘ENIL’s contribution to the
consultation on the draft Council of Europe Disability Strategy 2017-2023’ (23 May
2016)
http://enil.eu/wp-content/uploads/2016/05/ENILSubmissionCoE_2305
16.pdf (accessed 9 March) 5.
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from human rights standards within the United Nations system.68
Particularly, the overarching objective of article 19 of the CRPD is full
inclusion and participation in society for persons with disability.69 Its three
key elements are: choice;70 support services;71 and community services.72
It has especially been argued that the purpose of the right is to
neutralise the devastating effects of isolation and loss of control over one’s
life as a result of a society that is not accessible to persons with disability;73
a society that has been rendered inaccessible because of barriers
(attitudinal and environmental) to community services, and further no
support services designed specifically for persons with disability.74 The
solution is therefore in removing the barriers in the society, and also
providing access to support services to facilitate independence and
participation in the community.75
Living independently for persons with disabilities is defined as:
‘[being] provided with all necessary means enabling them to exercise
choice and control over their lives and make all decisions concerning their
lives ...’76 It is all about persons with disability demanding the same
choices and control in their every-day lives as non-disabled persons have.77
Independent living stresses the importance of personal autonomy and selfdetermination as fundamental to independent living.78 In addition, it does
not mean that persons with disability have to be independent in the sense
of living a highly individual and self-sufficient life; or that that persons with
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human dignity and the free development of a person, see CRPD Committee (n 1)
para 8.
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Art 19(a) CRPD.
Art 19(b) CRPD.
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CRPD Committee (n 1 above) para 16.
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disability should be allowed to live alone or have the ability to carry out
daily activities.79
In addition, living independently does not mean living at a distance
from other people.80 In fact, living independently varies depending on
individual situation. For some people, it may mean moving away from
their family, while for others it means living with their family.81 What is
significant is that the disabled person should have the choice to decide
where to stay.82 Additionally, living independently does not mean living
without support from the state. Indeed, it means that persons with
disability should have access to adequate state support to enable
inclusion.83 However, choice and control over the support is an essential
pre-condition for independent living.84 In short, independent living for
persons with psychosocial disabilities means having choice and control
over their decisions, and having access to support services (including
personal assistance) offered by the state.85
Then, the right to be included in the community means that persons
with disability are able to live in their local communities as equal citizens,
with the support that they need to participate in every-day life including
everything from cultural life in the community, public meetings, sports
events, cultural and religious festivals and any other activity in which the
person with disability wishes to participate.86 It is basically being fully
included and participating in all spheres of social life,87 namely where
persons with disabilities are not only able to live in the community, but are
also given the opportunity to participate and contribute.
A key precondition for the right to live independently and be included
in the community is the availability of mainstream services and facilities
and support to access these services and facilities.88 Significantly, for many
persons with psychosocial disabilities it is not enough to provide
mainstream services and facilities alone,89 access to a range of
individualised support services is an important precondition to enable
them to live independently and within the community.90 In fact, the right
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CRPD Committee (n 1) para 16(a); Council of Europe Commissioner for Human
Rights (n 34) 16.
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Mladenova (n 2) 9.
Mladenova (n 2) 9.
As above.
As above.
As above.
Townsley et al (n 77) 8.
CRPD Committee (n 1) para 16(b).
As above.
CRPD Committee (n 1) para 19 (b); Mladenova (n 2) 9.
Including housing, transport, education, employment and training, recreational
activities and all other facilities and services offered to the public, including social
media, CRPD Committee (n 1) para 28.
CRPD Committee (n 1) para 28.
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to live independently and be included in the community may be
compromised where support services are not provided.91 Notably, support
services are of two types: community support services92 and individualised
support systems.93 Furthermore, in the spirit of article 19 even where
support services are provided, persons with disability should still retain
choice and control.94 This is to ensure that persons with disability despite
requiring support still maintain the same choice, control and freedom as
any other citizen.95 Hence, article 19 is violated when the support services
required by persons with disability are not provided or if when provided,
are done in a manner that takes away control and choice from persons with
psychosocial disabilities.96 Lastly, It is also important to note that, support
services should not only be limited to services inside the home, but should
be extended to other areas of a person’s life including everything from
education to employment. 97

2.2

The link between the right to work and the right to live
independently and be included in the community

Article 19 unlike the other articles found in the CRPD plays a distinct role
of being one of the widest ranging and most intersectional articles.98 It is
in fact a great example of the interdependence and indivisibility of all
human rights.99 This is because it is interrelated with the enjoyment of
other human rights provided for in the CRPD100 and, as a result, is
considered as integral and central for the implementation of the
Convention across all articles.101 It is interrelated to both civil and political
91
92

Council of Europe Commissioner for Human Rights (n 34) 18.
C Brennan et al ‘How can states ensure access to personal assistance when service
delivery is decentralised? A multi-level analysis of Iceland, Norway and Sweden’ (2017)
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95 As above.
96 Council of Europe Commissioner for Human Rights (n 34) 5.
97 CRPD Committee (n 1) para 28.
98 CRPD Committee (n 1) para 69; European Coalition for Community Living ‘Focus on
article 19 of the UN Convention on the Rights of Persons with Disabilities’ Focus
Report (2009) http://community-living.info/wp-content/uploads/2014/02/ECCLFocus-Report-2009-final-WEB.pdf (accessed 30 March 2020) 7.
99 CRPD Committee (n 1) para 28.
100 As above.
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as well as economic, social and cultural rights.102 These rights include:
consultations with and active involvement of persons with disabilities
(article 4(3); non-discrimination (article 5); awareness-raising (article 8);
accessibility (article 9); equal recognition before the law (article 12); access
to justice (article 13); inclusive education (article 24); health (article 25);
habilitation and rehabilitation (article 26); adequate standard of living and
social protection (article 28); participation in political and public life
(article 29); participation in cultural life, recreation, leisure and sport
(article 30); statistics and data collection (article 31); international
cooperation (article 32); freedom of expression and opinion (article 21);
and access to information, and right to work and employment (article
27).103 Indeed, the right to live independently and be included in the
community can only be realised if all economic, civil, social and cultural
rights enshrined in this norm are fulfilled104. Therefore, article 19 cannot
be fully implemented without implementing other right105s, and vice
versa. For example, the right to work and employment is a key right when
it comes to implementing article 19. It not only empowers persons with
psychosocial disabilities economically, but it enables them to become
independent and to participate in the community. The result is that persons
with psychosocial disabilities have more choices and control over their
lives as is required by article106 19. Thus, addressing, to some extent the
fulfilment of other rights, in this case the right to work and employment for
persons with psychosocial disabilities as provided in article 27 of the
CRPD, is not a diversion but in actual fact addressing articl107e 19.
Therefore, in determining whether Kenya has facilitated or failed to
enable persons with psychosocial disabilities to live independently and in
the community, it is justified to identify whether the state’s legal
framework has sufficiently protected and facilitated the right of work and
employment for persons with psychosocial disabilities.

2.3

The overview of the right to work and employment (article
27 of the CRPD)

Article 27 of the CRPD constitutes one of the most detailed provisions of
the Convention, establishing the legal framework for state obligations in
relation to work and employment of persons with disabilities.108 It states
that the right for persons with disabilities, in this case persons with
101
102
103
104
105
106
107
108

CRPD Committee (n 1) para 6.
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CRPD Committee (n 1) para 70-97.
CRPD Committee (n 1) para 7; Kamundia (n 2) 57.
Kamundia (n 2) 68.
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Kamundia (n 2) 68.
M Fasciglione ‘Article 27 of the CRPD and the right of inclusive employment of people
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psychosocial disabilities, includes the right to the opportunity to gain a
living by work freely chosen or accepted in a labour market and work
environment that is open, inclusive and accessible to persons with
disabilities.109 State parties are obligated to safeguard and promote the
realisation of the right to work for both those who have a disability when
employed, and those who may acquire a disability during the course of
employment.110 Admittedly, given the fluctuating, chronic and
unpredictable nature of psychosocial disabilities, 111 this is particularly of
relevance to persons with psychosocial disabilities.
Then it sets out a non-exhaustive list of appropriate steps for state
parties to take, in order to safeguard and protect the right to work and
employment including through legislation, to safeguard and promote the
realisation of the right to work, including for those who acquire a disability
during the course of employment.112 Importantly, it covers all stages of
employment, from recruitment all the way to career advancement and
even the creation of safe and healthy working conditions.113
Further, article 27 places a strong focus on the duty of states parties to
prohibit discrimination on the basis of disability114 and also the definition
of discrimination115 found within the CRPD makes it an act of
discrimination for an employer to refuse to reasonably accommodate an
employee with a disability.116 Furthermore, it goes on to widen the scope
of the obligation requiring employers to reasonably accommodate persons
with disability as more than an anti-discrimination obligation as provided
in article 27(1)(a), article 27(1)(i) proceeds to also provide it as a general
obligation for employers. Notwithstanding, an employee is only obligated
to reasonably accommodate an employee as long as it does not impose a
disproportionate or undue burden.117 Additionally, article 27(1)(b)
obligates employers to protect the rights of persons with psychosocial
disabilities on an equal basis with others, especially as regards 'just and
favourable working conditions, including equal opportunities and equal
remuneration for work of equal value, safe and healthy working

109 As above.
110 Art 27(1) CRPD
111 L Waddington & M Bell ‘The Employment Equality Directive and supporting people
with psychosocial disabilities in the workplace: A legal analysis of the situation in the
EU Member States’ (2016) https://pdfs.semanticscholar.org/709c/e191dc4236d6dad
49894aded969dcf0f50cf.pdf (accessed 18 March 2020) 7 and 8; M Modini et al
‘Supported employment for people with severe mental illness: Systematic review and
meta-analysis of the international evidence’ (2016) 209 The British Journal of Psychiatry
14.
112 Fasciglione (n 108) 146.
113 Art 27(1)(a) CRPD
114 MV Liisberg ‘Flexicurity and employment of persons with disability in Europe in a
contemporary disability human rights perspective’ (2015) 4 European Yearbook of
Disability Law 145 at 152; art 27(1)(a).
115 Art 2 CRPD.
116 As above.
117 Art 3 CRPD
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conditions, including protection from harassment and the redress of
grievances'.118
Moreover, in order to help enforce equality and anti-discrimination
employees with disability need to be allowed to exercise their labour and
trade union rights on an equal basis with others, which is protected under
article 27(1)(c). Furthermore, state parties are obligated to promote the
work experience of persons with disability in the open labour market.119
Additionally, because the CRPD recognises that employment alone is not
the only source of work, it further obligates states in article 27(1)(f) to
promote opportunities for self-employment, entrepreneurship and the
development of cooperatives and starting one’s own business.
Furthermore, article 27(1)(g) and (h) obligates states parties to not only
employ persons with disabilities in the public sector, but to also promote
the employment of persons with disabilities in the private sector through
appropriate policies and measures, which may include affirmative action
programmes, incentives and other measures. Additionally, article 27(2)
prohibits slavery, servitude and forced or compulsory labour for persons
with disability.120
In addition, in order to comply with the requirements in article 27 in
a manner that facilitates the compliance with the overarching article 19,
state parties are required to do more than just protect the right to work and
employment. State parties are required to go a step further and also ensure
that they provide employment support services. Persons with psychosocial
disabilities need support services in order to access meaningful work, and
further to maintain work as they particularly struggle in this area.121
Studies have consistently found that persons with psychosocial disabilities
are capable of working if they are connected with appropriate jobs and
receive appropriate support.122 In line with this, the CRPD requires states
parties take action to ensure that persons with disability, in this case
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https://fra.europa.eu/en/publication/2012/choice-and-control-right-independentliving, https://fra.europa.eu/sites/default/files/fra_uploads/2129-FRA-2012-choiceand-control_EN.pdf (accessed 30 March); J Rice & R Traustadottir ‘ANED country
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people: Iceland’ (2009) https://www.researchgate.net/publication/304494770_ANED
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psychosocial disabilities, receive the support that they need to participate
in society as equal citizens.123 Thus, support services must be available,
accessible to all and provided on the basis of equal opportunity, free and
informed consent and allowing disabled people flexibility in their daily
life.124 Apart from article 19(b) of the CRPD, this can be read into 27(1)(d),
27(1)(e) and 27(1)(k). This is where state parties are obligated to provide
general, technical and vocational guidance programmes, placement
services and vocational and continuing training.125 This goes hand in hand
with article 27(1)(e), which provides that states parties should ‘promote
vocational and professional rehabilitation, job retention and return-towork programmes for persons with disabilities’.126 Then beyond training
and placement services, states parties are obligated to ‘promote … career
advancement for persons with disabilities in the labour market, as well as
assistance in … maintaining and returning to employment’.127
Additionally, according to the General Comment 5, the ‘existence of
individualised support services, including personal assistance, often is a
precondition for effective enjoyment of the right to work and
employment’.128 Supported employment is a direct service with
specialised assistance in choosing, acquiring and maintaining competitive
employment.129 It includes job placement, training before and on the job
counselling services, to a personal job coach, provision of an employment
specialist,130 rapid job search, integration of rehabilitation and mental
health services, job development, benefits counselling, and individualised
follow-along supports that are necessary to sustain employment.131 Case
studies done across the world including the UK, USA, Netherlands and
most recently in India,132 have shown that when it comes to accessing and
maintenance of competitive employment, supported employment is most
effective for producing positive employment outcomes for persons with
psychosocial disabilities.133
As a result, failure to provide employment support services as a precondition, is akin to preventing persons with psychosocial disabilities from
accessing and maintaining employment.134
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In summary, from all the above it is clear that state parties are
obligated to do more than simply provide for access to work and
employment, they are obligated to ensure that persons with psychosocial
disabilities are also able to maintain said work or employment.

3

Obligations of states parties under article 27

Kenya having ratified the CRPD,135 is obligated to adopt all appropriate
legislative, administrative and other measures for the implementation of
the right to work and employment in order to enable persons with
psychosocial disabilities to live independently and be included in the
community.136 Further, to take all appropriate measures, including
legislation, to modify or abolish existing laws, regulations, customs and
practices that constitute discrimination against persons with disabilities
with regard to article 27 in conjunction with or under the umbrella of
article 19 of the CRPD.137 However, because the right to work and
employment is an economic, social and cultural right, it requires
progressive realisation and not immediate realisation.138 Nonetheless, it
still demands
immediate obligation to design and decide upon concrete strategies, plan of
actions and allocate resources to develop support services as well as making
existing as well as new general services inclusive for persons with
disabilities.139

4

Kenyan national legal framework

4.1

The Constitution (2010)

The right to live independently and be included in the community, article
19 of the CRPD, is not provided for directly under the Kenyan legal
framework, but indirectly through the collective provision of other
rights.140 This is first highlighted in the Kenyan Constitution, which does
not specifically provide for the right. Nevertheless, article 19 is echoed in a
variety of both political and social and economic rights which are found in
the Constitution. They include: the right to human dignity;141 freedom and

135 Office of the High Commissioner for Human Rights ‘Ratification status for Kenya’
http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Treaty.aspx?CountryID=
90& ang=en (accessed 28 March 2020).
136 Art CRPD 4(1)(a), 27.
137 Art 4(1)(b) CRPD; M. Fasciglione (n 108) 147.
138 As above.
139 CRPD Committee (n 1) para 39.
140 CRPD Committee (n 1) para 70-97; Kamundia (n 20) 64.
141 Art 28.
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security of the person;142 freedom of movement and nationality;143
equality and freedom from discrimination;144 freedom of expression;145
and education.146 Nonetheless, this paper will only be focusing on the
right to work and employment for persons with psychosocial disabilities.
Firstly, it is important to note that the new Kenyan Constitution
defines disability to include persons with psychosocial disabilities and thus
its provisions apply to them.147 The 2010 Constitution furthermore, unlike
the previous Constitution,148 defines disability in art 260 as:
includes any physical, sensory, mental, psychological or other impairment,
condition or illness that has, or is perceived by significant sectors of the
community to have, a substantial or long-term effect on an individual’s ability
to carry out ordinary day-to-day activities.

Notwithstanding, although it can be argued that the wording ‘includes’
recognises that disability is an evolving concept and further its recognition
of perceived disabilities is similar to the CRPD,149 it still adopts a medical
approach when defining disability. This is because its focus is on the
negative impact of impairments, and it fails to recognise that disability
results from the interaction between persons with impairments and
attitudinal and environmental barriers that hinders their full and effective
participation in society on an equal basis with others.150 This is in contrast
to the CRPD.
Then, the Constitution goes on to protect persons with disability from
discrimination in both the public and private sphere.151 This is in
compliance with article 27 of the CRPD. However, although article 27 of
the Constitution prohibits direct and indirect discrimination against person
with a disability, it does not include denial of reasonable accommodation
and harassment as a form of discrimination in a manner that complies with
article 27 of the CRPD. Further, there is no provision that deals with
reasonable accommodation as a general obligation or as an antidiscrimination obligation as provided by the CRPD.
Additionally, article 56(c) obligates states parties to put in place
affirmative action programmes designed to ensure that minorities and
marginalised groups, which includes person with disability,152 are
142
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144
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provided with special opportunities for access to employment. This is in
compliance with article 27 of the CRPD.
Also, in line with article 27, the Constitution protects the labour and
trade union rights of persons with psychosocial disabilities in article 41. It
provides that every worker’s right to fair labour practices includes the right
to: fair remuneration; reasonable working conditions; to form, join or
participate in the activities and programmes of a trade union; and to go on
strike.153 Slavery and servitude, and forced labour are also prohibited in
article 30. In addition, the Constitution requires the representation of
persons with disability in the National Assembly and the Senate. It
provides that states should progressively ensure that at least five per cent of
the members of the public in elective and appointive bodies are persons
with disabilities.154 Additionally, requiring parliament to enact legislation
to promote the representation of persons with disability in parliament.155

4.2

Persons with Disabilities Act

The Persons with Disabilities Act (PWA) was enacted in 2003 before the
CRPD came into force. Prior to it, Kenya’s legal system made little specific
provision for persons with disabilities.156 The aim of the Act is to provide
for the rights and rehabilitation of persons with disability, to achieve
equalisation of opportunities for them, and to establish the National
Council for Persons with Disabilities.157
Firstly, similar to the Constitution, the Act’s definition of disability
includes persons with psychosocial disabilities. Notably though, here
again and similar to the Constitution, the definition158 reflects the medical
model of disability which is in contradiction with the social understanding
of disability that is adopted by the CRPD.
Here again, the Act does not directly provide for the right to live
independently and to be included in the community, nevertheless, the right
can be read into the functions of the National Council of Persons with
Disabilities (NCPD) formed in section 3 of the Act. The NCPD is charged
with formulating and developing measures and policies designed to
‘encourage and secure the rehabilitation of persons with disabilities within
their own communities and social environment’;159 and to ‘co-ordinate
services provided in Kenya for the welfare and rehabilitation of persons
with disabilities and to implement programmes for vocational guidance

153
154
155
156
157
158
159

Section 41(2).
Art 54(2).
Art 100(b).
As above.
Persons with Disabilities Act 14 of 2003 (CAP 133).
Sec 2.
Sec 7(1)(b)(vi).

Critical analysis of Kenyan law

119

and counselling’.160 Also it is charged with formulating and developing
measures and policies designed to ‘achieve equal opportunities for persons
with disabilities by ensuring to the maximum extent possible that they …
are afforded full access to community and social services’.161 Despite this
it is important to note that the use of the words ‘to the maximum extent
possible’ somewhat reduces the strength and possible impact of this the
provision.162
When it comes to the right to work and employment, the right of
persons with psychosocial disabilities is protected from section 12 all the
way to 16 of the Act. It provides that persons with disability – this is
inclusive of persons with psychosocial disabilities – should not be denied
access to opportunities for suitable employment. That a person with
disability who is a qualified employee should be subject to the same terms
and conditions of employment and the same compensation, privileges,
benefits, fringe benefits, incentives or allowances as qualified able-bodied
employees.163 Additionally, the Act provides tax incentives for employers
who hire persons with disability.164 Kenyan employees who hire persons
with disabilities are entitled to incentives in form of tax exemption to
promote the employment of persons with disabilities in the private sector.
This in line with article 27(h).165 Then section 13 requires the NCPD to
endeavour to secure the reservation of five per cent of all casual,
emergency and contractual positions in employment in the public and
private sectors for persons with disabilities. Also, section 14 provides for
the right to apprenticeship opportunities for persons with disabilities.
Moreover, the Act goes on to prohibit discrimination of persons with
psychosocial disabilities in the workplace.166 It prohibits both public and
private employers from discriminating in all areas of employment
including: advertisements, recruitment, the creation, classification or
abolition of posts; the determination or allocation of wages, salaries,
pensions, accommodation, leave or other such benefits; and the choice of
persons for posts, training, advancement, apprenticeships, transfer and
promotion or retrenchment.167 This is in line with article 27 of the CRPD.
Furthermore, the Act prohibits discrimination of persons with disability in
the workplace, and takes it a step further to describe the term
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‘discriminate’.168 Nevertheless, discrimination is only defined in terms of
direct discrimination and it does not refer to indirect discrimination either
explicitly or within the scope of the definition, which is limiting and
contradictory to the CRPD. Further, it does not acknowledge denial of
reasonable accommodation and harassment as a form of discrimination as
is provided under the CRPD.169
Further, although the Act does not directly refer to reasonable
accommodation or even define it, it is echoed in Act where it provides in
section 15(5) that: ‘An employer shall provide such facilities and effect
such modifications, whether physical, administrative or otherwise, in the
workplace as may reasonably be required to accommodate persons with
disabilities’.170 Also, the Act does not define reasonable accommodation
as a form of discrimination. Nevertheless, in line with the CRPD, the
position taken by the Labour and Employment Court in Kenya, is that
denying employees with disability reasonable accommodation amounts to
discrimination, and the violation of the right to dignity. This was the
position taken in Juliet Mwongeli Muema v Smollan Kenya Limited,171 and
Antony Kipkorir Sang v Attorney General.172
The Act, further, establishes the National Development Fund for
Persons with Disabilities, a permanent fund that provide monetary
assistance to organisations and persons with disability for the first time in
the history of Kenya.173 Nonetheless, the Act is a bit silent about support
services in general. It is only mentioned as one of the possible uses of the
National Development Fund amongst other uses. Furthermore, the
decision of whether to use the fund for support services is left at the
discretion of the board of trustees. In fact, the section states that ‘the board
of trustees may contribute part of the funds … to provide or contribute to
the cost of assistive devices and services’.174 The use of the word ‘may’
weakens the provision and leaves persons with psychosocial disabilities in
a difficult position. This is because for persons with psychosocial
disabilities to be able to live independently and be included in the
community, support services are key.175 It is not enough to provide for the
various political and economic and social rights under the umbrella of
article 19, in this case the right to work and employment, but then fail to
provide for employment support services. For persons with psychosocial
disability, especially those with severe psychosocial conditions, support
services are crucial in order to enable them to not only access, but maintain
168 Sec 2: to accord different treatment to different persons solely or mainly as a result of
their disabilities and includes using words, gestures or caricatures that demean,
scandalise or embarrass a person with a disability.
169 Art 2 CRPD.
170 Sec15(5).
171 [2019] eKLR Cause 104 of 2017, para 1, 4, 5, 7(3).
172 [2014] eKLR, Cause 2408 of 2012, para 57.
173 Sec 32.
174 Sec 33(2)(d).
175 Judge Bazelon (n 20) 2; Marshall et al(n 131).
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employment.176 As a result, of lack of clarity on the necessity of support
services, in section 32 and 33 above, the amount set aside in the disability
fund for persons with disability in Kenya is very little. The amount is about
19 dollars (Ksh 2000) and is only given every two months.177 Further, the
requirement that the fund ‘targets adults and children with severe
disabilities, who require full time support of a caregiver’,178 seems to imply
that the fund is only for persons with disability who are not in a position to
work. Indeed, there is no funding that specifically provides support
services to support employment of persons with disability. In addition, the
job placement platform,179 where persons with disability are required to
register, does not provide adequate information or data on the number of
persons with disability who have been assisted to access and maintain
employment or which specific employment services it provides.180
Lastly, going through the Act, it seems to focus heavily on person with
physical disabilities. Example, section 21 which deals with accessibility
and mobility only focuses on needs of persons with physical disabilities.
However, the Act is currently under review,181 and clearly it is necessary
in order to take into account the provisions of the CRPD.

4.3

The Employment Act

The purpose of the Employment Act, 2007 is to define the fundamental
rights of employees and it provides basic conditions of employment for
employees. It governs all forms of employment and provides for the
protection of persons with disabilities from discrimination within
employment.182 Here again, although disability is defined to include
persons with psychosocial disability, the definition provided in section 2
adopts the medical model of disability. Also similar to the Constitution,
persons with psychosocial disabilities183 are protected from direct and
indirect discrimination in employment.184 It prohibits discrimination in
both public and private sectors of employment.185 Furthermore,
discrimination is prohibited in respect of recruitment, training, promotion,
176 As above.
177 National Safety Net Programme – Cash Transfer for Persons with Severe Disabilities
(PWSD-CT) http://www.socialprotection.or.ke/national-safety-net-program/cashtransfer-for-persons-with-severe-disabilities-pwsd-ct (accessed 20 March 2020).
178 As above.
179 See National Council for Persons with Disabilities http://placement.ncpwd.go.ke/
public/ (accessed 24 March 2020).
180 As above.
181 Kenyan Human Rights Commission ‘Towards equality and anti-discrimination: An
overview of international and domestic law on anti-discrimination in Kenya’
(25 January 2015) http://www.khrc.or.ke/publications/64-an-overview-of-inter
national-and-domestic-law-on-discrimination-in-kenya-1/file.html (accessed 23 March
2020) 6-8.
182 The Employment Act Cap 226, 11 of 2007.
183 Sec 2.
184 Sec 5(3).
185 Sec 3.
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terms and conditions of employment, termination of employment or other
matters arising out of the employment, which is in compliance with article
27.186 Thus, the scope of protection extends to employees and prospective
employees.187 Nonetheless, here again, the Act does not define direct or
indirect discrimination, and also fails to acknowledge denial of reasonable
accommodation and harassment as a form of discrimination as is provided
under the CRPD.188
Additionally, the Act goes on to provide that employers should pay all
their employees equal remuneration for work of equal value.189 Moreover,
the Act makes the dismissal unfair if the termination or discipline of an
employee is based on disability.190 These two provisions are in compliance
with article 27 of the CRPD. Nevertheless, here again the Act does not
provide for employment support services.
As has already been highlighted, available data suggests that the
current rate of employment for persons with disabilities in general, is
low.191 Further, as has also been emphasised, support services are a
necessary precondition for employee’s with psychosocial conditions to
access and maintain employment.192 The review of the law above exposes
its failure to adequately provide for employment support services not just
for persons with psychosocial conditions specifically, but for persons with
disability in general. Therefore, if persons with psychosocial conditions are
denied employment support services and as a result are unable to access
and maintain employment, their right to work and employment will be
infringed, and in turn their right to live independently and in the
community.193

5

Conclusion

The analysis of the Kenyan legal framework highlights the fact that
although Kenyan law still has a long way to go in order to adequately
protect the right to work and employment for persons with psychosocial
disabilities, it has made great strides. It is important to acknowledge, that
the laws have attempted to capture the spirit of article 27 of the CRPD in
many instances, for example by including disability as a ground for
discrimination in the Constitution for the first time in Kenya and other
relevant legislation; providing for labour and trade union rights;
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prohibiting slavery and servitude and forced labour; providing for
protection against discrimination in all areas of employment; and
providing for positive measures and incentives for employers in order to
motivate the employment of persons with disability. Nevertheless, the
Constitution and all the laws reviewed above still adopt a medical model
when it comes to defining disability which goes against the spirit of the
CRPD. Further, a review of the law has highlighted a lacuna in the
provision of supported employment, yet as highlighted above support
services are a key precondition for persons with psychosocial conditions
when it comes to access and maintenance of employment.194 Therefore,
there is a need to amend the law to include provisions of supported
employment. Without employment supports services, persons with
psychosocial disabilities may still find themselves isolated and excluded
from the workplace and further in the community. In conclusion, as the
Kenyan legal framework currently stands, it has failed to adequately
enable persons with psychosocial disabilities to live independently and in
the community.

194 Council of Europe Commissioner for Human Rights (n 34) 18; Jagannathan et al
(n 132) 1; Modini et al (n 111)14; Engelbrecht et al (n 133) 11; Ebuenyi et al (18) 2.

